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In the Name of Allah, the Most Compassionate, the Most
Merciful

Introduction

All praise is due to Allah, who has established His Shari 'ah upon
the principles of realizing benefits (jalb al-masalih) and
preventing harms (dar’ al-mafasid), and who has based His
rulings upon justice and mercy. There is no ruling in His law
except that it revolves around a general or predominant benefit
that is to be sought, or a general or predominant harm that is to
be prevented.

May peace and blessings be upon our master and Prophet
Muhammad (peace and blessings be upon him) — the one who
conveyed to his people the rulings of the Shari‘ah, clarified its
objectives (magasid), and completed its message. He showed
humankind that the Shari‘ah of Allah is founded upon securing
the welfare of His servants and advancing the flourishing of
civilization. Through him, Allah made the religious rulings clear,
established proof through revealed guidance, perfected His favor,
and completed the religion.

Undoubtedly, the issue of commercial insurance is among the
most debated contemporary matters within both juristic (fight)
and economic circles. This is because it affects the lives of
individuals and societies alike and is closely connected to a wide
range of daily transactions and modern economic systems.

Since insurance is based on the principle of risk distribution,
mitigation of its consequences, and compensation for loss, it has
become a fundamental element of the global economy. Its



absence from the lives of individuals and societies would only
lead to greater fragility and instability.

Hence, the importance of studying commercial insurance lies in
approaching it with due regard to the Islamic intellectual
heritage—comprising soundly transmitted evidence (sahih al-
mangiil) and clear rational judgment (sarih al-ma 'gil)—and in
light of the actual needs of individuals and communities.

The significance of this study arises from its engagement with
intertwined issues—juristic, economic, social, and even political.
Insurance is no longer a matter of economic luxury; rather, it has
become a necessity and a way of life that touches multiple
domains such as health, housing, investment, and education.
Therefore, defining the Shari‘ah stance on this type of contracts
is no longer a subsidiary issue but a foundational one for
formulating an Islamic outlook on a contemporary economy
capable of responding to modern developments and emerging
occurrences.

Restricting ourselves to closing the doors and rejecting new
occurrences under the pretext that they contradict subsidiaries of
Shari'ah does not build an alternative Islamic economy. The true
alternative—if the notion of “alternative” is valid—Iies in
accommodating people’s needs while regulating them according
to Shari‘ah guidelines, balancing between textual evidence and
people’s welfare, and establishing a system that ensures justice
and solidarity.

From this perspective, the study of insurance serves as evidence
of the Shari'ah’s ability to keep pace with the developments of
the age without compromising its foundational principles.

One of the greatest challenges facing the progress of
contemporary Islamic economic jurisprudence is the inclination
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of some—or even many—to oppose everything that originates
from the West under the claim of preserving Islamic identity.
However, the Shari’‘ah has not commanded us to reject things
merely because of their foreign source but to weigh them with
the scales of truth and justice. The very nation that adopted the
diwan system from the Persians, benefited from Greek sciences
and research in astronomy, medicine, and logic, and employed
the Roman model of professional armies, was never lacking in
scholarly courage to discern between what contradicts
foundational principles of religion and what fulfills genuine
benefits to people.

As a result of this oppositional attitude, some strands of
contemporary figh al-igtisad al-islami (Islamic economic
jurisprudence) have come to focus on “finding the solution”
rather than “selling the lawful.” That is, they produce superficial
alternatives that drain contracts of their economic and market
value without providing a true substitute that meets people’s
needs or competes in the global market. Practically, this leaves
many Muslims compelled to deal with the Western system itself
due to the absence of a viable and applicable Islamic alternative.

True Islamic economics does not lie in changing names or
creating lifeless parallel contracts, but in presenting solid,
practical solutions that govern reality by the values of the
Shart‘ah and demonstrate to the world that Islam is not a religion
of passive resistance, but one of construction, creativity, and
comprehension. It distinguishes between what is prohibited by
essence (muharram li-dhatih) and what is forbidden as a
precaution (mamnu' li-sadd adh-dhari‘'ah), and it balances
between benefits and harms with awareness and responsibility.

Some enthusiasts of the so-called “Islamic economy” raise the
banner of replacing most existing contracts and transactions in
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the global economy on the pretext that they contradict Shari ‘ah.
Such rejection is understandable—and even necessary—if a
genuine Shari'ah violation is proven. However, in reality, they
often do not replace the essence but merely change the shallow
label.

They prohibit a sale involving two transactions—one immediate
and one deferred— yet permit installment sales at higher prices,
even though the difference lies only in the time of payment and
the delay of installments.

They forbid individual fawarrug (commodity-based financing)
yet permit organized fawarruq that achieves profit through mere
formality.

They prohibit fixed-return investment certificates on the basis
that they constitute interest, yet approve sukizk (Islamic bonds)
with fixed or quasi-fixed returns tied to nominal contracts, while
in practice their returns differ little from the former.

We have witnessed how, during the 1980s, some religious figures
enthusiastically supported “investment companies” (sharikat
tawzif al-amwal) that promised depositors up to 30% returns on
their deposits under the guise of muddarabah (profit-sharing) or
partnership-based investment—though in reality, their practices
did not differ from commercial banks. Ultimately, these ventures
collapsed, and depositors’ funds were lost due to mismanagement
and speculative trading in global markets.

Thus, the reform project turned from genuinely improving the
market to merely reproducing it under a new banner: “We sell the
lawful.”

! To buy something for a deferred price, then to sell it to someone other than
the one who sold it for a lesser price paid in cash. This is done so that the
person who buys and sells it gets the money in hand.
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This phenomenon clearly applies to the stance of some toward
commercial insurance. They reject it on the grounds that it is a
Western product that originated in a non-Islamic environment
and that it involves gharar (uncertainty), maysir (gambling), and
riba (usury). Yet, they endorse cooperative or social insurance,
even though their economic structures are essentially identical—
participants pay premiums, a fund manages the risks, and
compensation is paid to the affected. The key difference,
according to them, lies not in the outcomes but merely in the
verbal formulation: “cooperative,” “solidary,” or “mutual.”

Thus, the rejection of commercial insurance becomes a largely
superficial stance that “sells the solution” instead of “the lawful,”
offering an alternative that loses the efficiency, coverage, and
prompt compensation of the market system while retaining, for
the most part, the cloak of a Shari‘ah-compliant label.

This phenomenon reveals the danger of being preoccupied with
changing names instead of reforming content. True Islamic
economics is not about changing terminologies or emptying
contracts of their content, but about reconstructing transactions in
a way that fulfills the maqgasid ash-shari'ah (objectives of the
Shari‘ah) — justice, protection of rights, and the growth of
wealth — while preserving the spirit of flexibility that the
Shari 'ah brought forth, regardless of the origin of such contracts,
whether Islamic or otherwise.

This is precisely the difference between the figh al-igtisad an-
nabawi (Prophetic economic jurisprudence), which is founded
upon benefits (masalih) and objectives (magasid), and which
retained many pre-Islamic (Jahili) contracts and transactions —
even borrowing others from Abyssinia, Persia, and Rome and
incorporating them into the Shari‘ah framework — and the
literalist figh that sees only inherited forms, opposes others, and
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lives in an intellectual isolation it imagines to be protective of
religious essence, while in reality it conflicts with numerous
natural laws imposed by the development of the social order and
human welfare.

Insurance in its various forms, especially commercial insurance,
has become so deeply embedded in people’s lives that
detachment from it is nearly impossible. It is no longer a limited
financial contract; rather, it permeates multiple spheres, such as:

The social sphere: preserving families from collapse
during disasters and organizing their affairs in the absence
of the breadwinner.

The health sphere: ensuring medical care, reducing the
burden on central governments, and helping maintain a
healthy workforce.

The economic sphere: protecting investments,
encouraging projects, and managing risks.

The international sphere: becoming a prerequisite in
trade, transport, and cross-border investments.

This integration has yielded several important benefits for the
key components of society:

For the individual: it provides a degree of stability and
alleviates anxiety about the future.

For the community: it strengthens organized solidarity
and prevents sudden social breakdowns.

For the state: it relieves fiscal burdens, enables resource
development, and redirects efforts toward growth rather
than merely responding to emergencies.



For these reasons, it has become imperative to present a rigorous
scholarly study that balances between the textual evidences of
Shari'ah and their underlying objectives, and between the needs
and complexities of contemporary reality. Hence came this book,
titled The Authoritative Ruling on Commercial Insurance in
Islamic Law, to contribute to overcoming stagnation, hesitation,
and fear, and to propel the course of Islamic economic
jurisprudence into a living, dynamic discipline that combines
fidelity to foundational principles with responsiveness to the
demands of the age.

The subject of insurance has been addressed by majami’
fighiyyah (Islamic Figh councils), scholarly bodies, and a number
of contemporary researchers in various studies, most of which
have inclined toward the prohibition of commercial insurance,
with some voices permitting it either unconditionally or under
specific conditions. However, despite their value, these works
have not comprehensively encompassed the issue from all of its
usult (foundational), magasidi (objective-oriented), and practical
dimensions. Thus, this book seeks to revisit the issue by uniting
sound usil (principles) with precise fighi (juristic) analysis, while
also bringing the economic reality into consideration — in an
attempt to present an integrated vision rooted in the objectives
and fundamentals of Shari ‘ah.

A number of leading scholars have written on the subject of
commercial insurance, most notably the eminent scholar Mustafa
az-Zarga, whose book may be regarded as the seed of the opinion
permitting insurance. He deserves the credit of initial precedent,
and his work represents a landmark in the intellectual
development of modern Islamic economic jurisprudence. Yet it is
important to note that his work was not originally conceived as a
comprehensive book built on a systematic, gradual research
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methodology. Rather, it began as two independent papers
presented at Islamic conferences nearly twenty years apart, which
az-Zarqa later reformulated into one combined volume.
Nevertheless, it retained the nature of conference research papers
more than that of a methodically structured book with
progressive chapters and sections.

I have greatly benefited from the work the eminent scholar az-
Zarqa in my study, but I have also sought to move beyond some
of the limitations that may be observed in the work of our
respected teacher — may Allah have mercy on him.

What can be said about az-Zarqa’s work also applies to other
pioneering efforts, such as the research of the eminent scholar as-
SanhtrT in al-Wasit (The Medium Commentary) and Masadir al-
Haqq fi al-Figh al-Islami (The Sources of Right in Islamic
Jurisprudence), as well as the writings of Shaykh “Al1 al-Khafif,
"Ahmad Faraj as-Sanhiiri, Dr. al-Bahi, and many others. While
these are indeed precious efforts that paved the way for
subsequent scholarship, they did not take the form of fully
independent, comprehensive books. Rather, they remained as
preparatory texts or research papers, some of which reflect the
state of initial shock experienced by Islamic jurisprudence when
first confronting modern economic phenomena, particularly
under the shadow of Western colonialism.

From this standpoint, this book has come to take those early
seeds and replant them within an integrated fighi, usili, and
maqasidi framework—one that combines the strength of sound
juristic foundations with extensive inductive analysis, while
directly addressing instances of inconsistency between analogous
cases or imbalance in evaluation. It may thus represent a
progressive step in the course of research—an extension and
development of the efforts of earlier pioneers—in an attempt to
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present a complete and coherent view of the contract of at-ta 'min
at-tijari (commercial insurance) in light of the Shari ‘ah.

The usuli (principle-oriented) methodology necessitated that the
book be divided into an introduction and three chapters, followed
by a set of concluding outcomes:

Introduction: discusses the importance of the topic and its
necessity in contemporary life, highlighting its fighi
(juristic) challenges and its impact on the concept of the
Islamic economy, along with references to some previous
studies.

Chapter One: is dedicated to examining the foundational
principle governing contracts in the Shari'ah, clarifying
the extent of permissibility within them, and exploring the
implications of prohibitive commands (nahy) and their
effect on contractual validity.

Chapter Two: investigates the concept of gharar
(uncertainty) and its impact on transactions, explaining
how its scope has sometimes been overly expanded—thus
excluding many modern contracts from the realm of
permissibility—and demonstrating that the majority
scholars of the Islamic Ummah did not adopt such an
approach, as they were more cautious in invalidating
contracts on the grounds of gharar than what has been
observed in recent centuries.

Chapter Three: the longest of the three, presents a
detailed discussion of the contract of insurance in light of
Shart'ah, its principles, and its objectives. It includes the
views and evidences of those who prohibit it, as well as
those who permit it, and concludes with a reasoned
preference (tarjih) supported by evidence.
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o« The Concluding Benefits (Fawa’id): include several
significant discussions, such as the statements of Imam Ibn
‘Abidin (may Allah have mercy on him), the maxim of
equality among analogous cases (musawah bayna an-
naza'ir), the numerous exceptions to general prohibitive
rules, and other points relevant to the topic of insurance.

In this book, I have endeavored to combine usuli precision in
legal theorization with fighi flexibility and economic realism.

In sum, this work represents a serious attempt to address the
1ssue of commercial insurance through the lenses of usul al-figh
(principles of jurisprudence) and magasid ash-shari'ah
(objectives of Islamic law)—avoiding rigidity or blind imitation
and staying close to the spirit of Islam, which rests upon the
principle:

“Wherever there is benefit (maslahah), there is the law of Allah.”

We have been keen not to confine the discussion to theoretical
debate alone but to apply the research to the lived realities of
people—recognizing the significance of this issue in the lives of
individuals, communities, and the Muslim diaspora in non-
Muslim lands, as well as in the construction of an authentic
Islamic economy that neither isolates itself nor dissolves into
others.

What we present here is not claimed to be free of error or
deficiency; rather, it is an effort placed before researchers and
those interested in fighi and usizli inquiry—hoping it will serve,
along with other works, as a building block toward a
contemporary Islamic economic jurisprudence that unites the
authenticity of the texts with the flexibility of ijtihad, achieving
the desired balance between constancy and renewal.
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This introduction would have been limited if I had not have
extended my sincere gratitude and appreciation to the dedicated
team at the International Institute for Islamic Studies, who
exerted commendable effort in review, verification, technical
production, printing, and publication. They have my heartfelt
thanks, and may Allah reward them abundantly and grant them
great recompense.

I ask Allah to make this work beneficial, purely for His noble
Face, free from ostentation and the pursuit of reputation, and to
decree for it acceptance on earth and in heaven.

Dr. Khalid Nasr
Boston, August
2025 A.D.

Safar 1447 A.H.
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Chapter One

Contracts in Shart‘ah and Law

Section One: Definitions
Section Two: The Default Principle for Contracts in Shari'ah

Section Three: The Default Principle for Contracts in
Modern Laws
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Section One

Definitions
First: Definition of the Contract (al- ‘Agd)
Linguistically, al-‘aqd (contract) denotes binding, tightening,
guaranteeing, or committing.

Al-Fayruzabadi said: “He tied ( ‘agada) the rope, the sale, and the
covenant — meaning he fastened it. Al- ‘agd also means
guarantee and covenant.”!

Its plural forms are ‘ugiid and ’a ‘gad’. Allah Almighty says: “O

you who have believed, fulfill [all] contracts.”””
Technical Definition in Figh (Islamic Jurisprudence)
The term ‘aqd in figh is used in two senses:

1. General meaning:

Everything a person binds upon himself or upon another
through a binding commitment — this includes bay * (sale),
nikah (marriage), and all other commutative contracts®. Tt
also encompasses unilateral commitments such as halaf
(oath), ‘ahd (pledge), and nadhr (VOW)S.

2. Specific meaning:

A binding commitment arising from two wills, which
necessarily involves ’7jab (offer) and gabiil (acceptance)®.

Al-Qamiis al-Muhit, s.v. “‘agada,” p. 300.
Magayis al-Lughah, s.v. “‘agada,” 4/86.
Al-Ma’idah 5:1.

"Ahkam al-Qur’an by al-Jassas, 3/285.
Ibid.

Ownership and Contract Theory, p. 174.

AN N AW =
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Definition in Modern Law

In modern legal terminology, a contract ( ‘aqd) is “the
concurrence of two or more wills to create, transfer, modify, or
terminate an obligation.”

The contract intended in this study is one that produces a Shar 't
or legal effect. Hence, not every agreement is a contract: for
instance, if two individuals agree to help each other in farming,
trade, or transportation, this is not considered a contract in the
Islamically technical or legal sense, but rather a nonbinding
moral commitment that may or may not be fulfilled.

Second: Pillars of the Contract in Figh

Scholars have differed over identifying the arkan al-‘aqd (pillars
of the contract) when it arises from two wills [translator’s note,
wills here usually refer to two persons or more]:

The Hanaft School maintain that a contract has only one pillar,
which is the 7jab wa’l-qabiil (offer and acceptance).

Al-Kasant stated: “As for the pillar of sale, it is the exchange of
one desirable thing for another, and this may occur verbally or
through action. The verbal form is what jurists call offer and
acceptance.”

The majority of jurists (Malikis’, Shafi‘is’, and Hanbalis*) hold
that the contract has three pillars: The contracting parties (al-
‘aqid), the subject matter (al-ma 'qiid ‘alayh), and the contract
form (sighah).

! Bada’i® al-Sana’i" (5/133). As for his statement “this may occur this action,” it
refers here to silent exchange sale as it does not involve verbal offer and
acceptance.
3 Bidayat al-Mujtahid (3/187).

Al-Majmi’ (9/149).

Kashaf al-Qina“ by al-Bahit1 (3/146).
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Ibn Juzayy al-Kalbi, of the Maliki school, mentioned five pillars,
saying: “They are five: the seller, the buyer, the price, the sold
item, and the wording (or its equivalent in words or actions
signifying offer and acceptance).”

Shaykh al-Jazirt recorded that, according to the majority, there
are six pillars: “The form, the contracting parties, and the subject
matter — each of which has two sides: the seller and buyer, the
price and sold item, the offer and acceptance.”

The Hanafis viewed the additional elements cited by the majority
as derivatives of the offer and acceptance, since no offer exists
without an offeror, no acceptance without an acceptor, and both
must relate to a specific subject. Thus, all these are inherent
consequences of the act of contracting itself.

Third: Pillars of the Contract in Modern Law

Dr. "Abd al-Razzaq al-Sanhiird, in his Encyclopedia of Civil Law,
stated that a contract in law consists of two pillars: mutual
consent (taradr), and cause (sabab).

He wrote: “The contract rests upon will — that is, the mutual
consent of the contracting parties. This will must be directed
toward a lawful objective, and that objective is the cause
(sabab).”

As for the subject matter (mahall al-ta ‘dqud), it is not considered
a pillar of the contract but rather a pillar of the resulting
obligation.

Here, taradi (mutual consent) means the conformity of the two
wills*, while sabab (cause) refers to the direct purpose the

; Al-Qawanin al-Fighiyyah (Jurisprudential Laws) (p. 391).
; Al-Figh ‘ala al-Madhahib al-’Arba‘ah (2/141).

4 Al-Wasit by al-Sanhtrt (1/170).

Ibid. (1/172).
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obligor seeks to achieve through his commitment — usually
answering the question: “Why am I obligated?” — whereas the
subject matter typically answers: “To what am I obligated?””

Fourth: Types of Contracts in Figh

Jurisprudential analysis classifies contracts based on multiple
considerations, which can ultimately be reduced to three
principal types®:

1. Commutative Contracts ( ‘Uqiid al-Mu ‘awadat):

These are contracts that involve compensation, such as
contracts of bay' (sale), ’ijarah (lease or hire), istisna’
(manufacture contract), sulh (conciliation), nikdh
(marriage), khul® (divorce by redemption), mudarabah
(profit-sharing partnership), muzara'ah (sharecropping),
sharika (partnership), and others.

2. Contracts of Donation ( ‘Ugqiid al-Tabarru ‘at):

These are contracts that do not involve any consideration,
such as hibah (gift), ‘ariyah (loan for use), wadi'ah
(deposit), wakalah (agency), kafalah (guarantee), rahn
(pledge), wasiyyah (will), and others.

3. Mixed Contracts:

These are contracts that begin as acts of donation but end
up as exchanges, such as gard (loan) and kafalah bi-’amr
al-madin (guarantee at the debtor’s request), where the act
starts as a donation when the guarantor assumes liability,
but later becomes compensatory when he seeks
reimbursement.

! Ibid. (1/414-415).
Al-Mawsii‘ah al-Fighiyyah al-Kiwaytiyyah (30/234-343).
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In addition to these principal types, jurists have also classified
contracts according to other considerations, including:

1. Classification Based on Financial Nature:

Some contracts are considered financial contracts ( ‘ugid
maliyyah) in figh when they involve tangible assets,
whether the transfer of ownership occurs with or without
compensation. The first case includes sale contracts, and
the second includes gifts.

Contracts that involve services or agreements rather than
tangible assets are non-financial contracts, such as
wakalah (agency), wasayah (guardianship), or treaties like
hudnah (truces).

However, certain contracts combine both financial and
non-financial elements, such as nikah (marriage),
reconciliation for blood money (sulh ‘an al-dam), and
Jizyah (tribute).

2. Classification Based on Binding Force (Luziim):

Binding refers to maintaining commitment to
implementing the articles of the contract upon the
contracting parties.

A contract may be binding (/azim) upon both parties—such
as bay ‘ (sale), salam (forward sale), and ’ijarah (lease)—
so that it cannot be revoked without mutual consent.

It may also be non-binding (ja 'iz) for both parties—such as
sharika (partnership), wakalah (agency), mudarabah
(profit-sharing), and ‘ariyah (loan for use)—where either
party may terminate it unilaterally.

Some contracts begin as non-binding and later become
binding, such as hibah (gift); or may be binding upon one
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party and non-binding for the other, as in daman
(suretyship), kafalah (guarantee), and aman (security).

. Classification Based on Effectiveness (Nafadh):

Some contracts are subject to options, such as sale
contracts which admit khiyar al-shart (stipulated option) or
khiyar al-majlis (option during session).

Others are inherently effective and admit no option, such
as nikah (marriage), khul " (divorce by redemption), rahn
(pledge), mudarabah (profit-sharing), sharikah
(partnership), and ju ‘alah (reward contract).

. Classification Based on Delivery (Qabd):

Jurists divided contracts into two types based on the
requirement of delivery:

Contracts not requiring delivery at the time of conclusion,
such as nikah (marriage), ‘ijarah (lease), and wasiyyah
(will). For instance, a marriage contract is valid even if the
dowry is not yet delivered.

Contracts requiring delivery for validity, such as gard
(loan) and hibah (gift), which remain mere promises until
delivery. If the object perishes before delivery, there is no
liability.

. Classification Based on Duration (Daymimah):

Some contracts admit limitation of duration, such as
‘ijarah (lease) because it is effective in exchange of a
certain benefit and musaqgah (irrigation partnership)
because it is inherently time-bound.

Others do not admit limitation of duration, such as nikah
(marriage)—for limiting it would make it mut ‘ah
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(temporary marriage), which is prohibited—and bay’
(sale).

These are the principal types of contracts in Islamic
jurisprudence. Jurists have built upon them detailed rulings
specifying what is permissible or impermissible, and what
validates or invalidates a given contract.

Fifth: Types of Contracts in Law

Modern legal systems also divide contracts based on multiple
considerations—often influenced by Islamic jurisprudence. As al-
Sanhtrt noted, “this division is closer to the work of jurists than
that of legislators.”! Below is a concise overview of the principal
classifications in modern law:

1. Consensual, Formal, and Real Contracts’:

o A consensual contract is concluded merely by the
mutual consent of the contracting parties, through
the concurrence of offer and acceptance. Most
modern contracts, such as sale and lease, are of this

type.

o A formal contract requires, beyond mutual consent,
adherence to a specific form prescribed by law, such
as contracts of gift and pledge. The purpose of
formality is to alert the contracting party to the legal
consequences of the agreement; hence, the contract
is not valid without fulfilling this requirement.

o Areal contract requires actual delivery of the subject
matter for its completion, such as the gift of
movable property in modern civil law. Likewise, in

; Al-Wasit by al-Sanharf (1/150.
Tbid. (1/150-155).
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insurance, the insurance company stipulates that the
insured must pay the first premium to complete the
contract.

2. Officially Named and Unnamed Contracts:

o A named contract (‘agd musamma) is one expressly
designated by law under a specific name, whether it
is related to ownership such as sale, gift, loan and
partnership, or related to work such as lease, agency
and insurance.

o An unnamed contract (‘agd ghayr musamma) is one
not specifically designated in law and is governed
by the general principles applicable to contracts.
Interestingly, some contracts now classified as
named were previously unnamed”.

3. Simple and Mixed Contracts:

o A simple contract consists of a single legal
relationship, as in most ordinary contracts.

o A mixed contract combines multiple contracts
within one framework, such as hotel or resort
accommodation contracts, which combine lease (for
lodging), sale (for meals), deposit (for baggage), and
service (for amenities).

4. Contracts in Terms of Binding:

Contracts are either bilaterally binding on both parties, as
in sale contracts—where the seller must transfer ownership
and the buyer must pay the price—or unilateral, binding on

! Look the examples suggested by al-Sanhiirm at his time which are names
contracts now. Al-Wasit by al-Sanhiir1 (1/156).

-23-



only one party, turning one party in-debt and the other a
debtor, such as contracts of deposit for no exchange.

5. Contracts of Exchange, Donation, and Favor:

o

A contract of exchange/a commutative contract
(‘aqd mu ‘awadah) involves reciprocal
consideration, such as sale.

A contract of donation (‘agd tabarru ') involves one
party giving without compensation, such as a gift.

A contract of favor (‘agd tafaddul) is a type of
donation where the benefit, not ownership, is
transferred—such as a loan for use (‘ariyah).

6. Commutative and Aleatory Contracts:

o

A commutative contract (‘aqgd muhaddad) is one
where each party knows the exact extent of what
they give and receive at the time of conclusion.

An aleatory contract (‘agd ’ihtimali) involves
uncertainty regarding the extent or duration of
performance, determined only by future events.
Examples include security contracts and both
commercial and cooperative insurance. Aleatory
elements may also appear in contracts of donation,
such as the proceeds from a wagf (endowment).

7. Instantaneous and Time-Based Contracts:

o

Instantaneous contracts are performed immediately,
even if execution is delayed, such as most sales—
including installment sales.
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o

Time-based contracts depend essentially on duration
for their effect, such as lease (‘ijarah) or
employment for a fixed term.

8. Negotiated, Adhesion, and Protective Contracts:

O

A negotiated contract (‘agd tafawudi) is concluded
between parties of relatively equal bargaining power
who negotiate the terms freely, as in most ordinary
sales.

A contract of adhesion (‘agd "idh‘an) is imposed by
one party, often an institution, upon another who
must accept it as-is or abstain from contracting
altogether. Examples include contracts with public
utilities, airlines, telecommunications, shipping,
other companies.

A protective contract (‘agd himd 1) restores fairness
in situations where adhesion contracts might
otherwise lead to exploitation—such as by imposing
minimum wage laws, consumer protection
regulations, or caps on bank interest rates.

In reality, protective contracts are often sets of
statutory rules designed to regulate both negotiated
and adhesion contracts.
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Section Two

The Default Principle in Contracts in Shari‘ah

The jurists differed regarding the default principle upon which
contracts are based in Shari‘ah: is it 'ibahah (permissibility) —
meaning that it is lawful to create any type of contract with any
type of condition, and only those that are explicitly prohibited by
the Shari‘ah are excluded from this general permissibility? Or is
the default principle hazr (prohibition), such that no contract is
permitted except what has been specifically sanctioned by
Shari‘ah?

Upon reviewing the writings and statements of the fugaha’, three
major views emerge:

First Opinion: The Original Principle in Contracts is
Permissibility:

According to this view, contracts are not prohibited unless the
Shari‘ah explicitly declares them unlawful. Consequently, in
matters of exchange (mu ‘awadah), the burden of proof lies upon
the one who claims prohibition; he must produce evidence to
establish invalidity or corruption (butlan or fasad).

This is the opinion of the majority among the classical schools
(madhahib), including most of the Hanafis'. Al-Hamawi, in his
commentary on the legal maxim “The default principle regarding
things is permissibility,” cited by Ibn Nujaym in al-’Ashbah wa
al-Nazd'ir, reported that the majority of the Hanafis adopts this
view. He said: “The eminent scholar Qasim ibn Qutlubugha
mentioned in some of his commentaries that the preferred view is
that the default principle is permissibility according to the

! "Ustl by al-Jassas (3/247) et seq, al-’ashbah wa al-naza’ir by Ibn Nujaym (56-
57, and taysir al-tahrir (2/168).
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. 1
majority of our scholars.”

This view is also held by the Malikis, as al-Qarafi mentioned:
“The second maxim: the default principle concerning benefits
(manafi) is permissibility, and concerning harms (madarr) is
prohibition — by revelation (sam '), not by reason — contrary to
the Mu tazilah.”

Ibn Rushd al-Jadd (the grandfather) also stated: “Sales are
divided into three categories: lawful sales, prohibited sales, and
disliked sales.

As for the lawful ones, they are those not prohibited by the
Shari'ah and for which there is no forbiddance. We say so
because Allah, Exalted is He, permitted sales to His servants with
an unrestricted permission and general permissibility.”

Among the Shafi‘Ts, this is also the predominant opinion. Al-
Fakhr al-Razi said: “The first issue concerning the ruling of
actions: know that we have already established at the beginning
of this book that there is no ruling before revelation and we have
answered all counter claims. We now clarify that the default
principle concerning benefits is permissibility, and concerning
harms is prohibition, based on the evidences of Shart ‘ah.”™

The Hanbalis also adhere to this principle. Ibn Qudamah
expressed it as follows: “In summary: every owned thing whose

! Ghamz "Uyiin al-Basa’ir (1/223).

Al-Dhakhirah (1/155). In Sharh Tangih al-Fusial, p. 78, he said: “The
evidence of permissible is Allah’s statement, “the One who created for you all
what is on earth.” [Al-Baqarah: 29] and Allah’s statement, “He who gave each
thing its form and then guided [it].” This indicates that permission in all these
cases was granted on the basis of these Shari'ah-based considerations that
signify permissibility prior to the advent of the revealed laws”

4 Al-Mugaddimat al-Mumahhidat (2/61).
Al-Mabhsiil (6/97).
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use is permitted, its sale is lawful, except what the Shari‘ah has
excluded.”!

Ibn Taymiyyah reinforced this foundation, saying: “The default
principle is that nothing of the transactions that people need is
prohibited unless the Qur’an or Sunnah has shown it to be
forbidden.””

Likewise, Ibn al-Qayyim stated: “Their fourth mistake lies in
believing that the contracts, conditions, and dealings of Muslims
are all void unless evidence of validity exists. Thus, if no
evidence appears for the validity of a condition, a contract or a
transaction, they presume it invalid — thereby corrupting many
dealings of people without proof from Allah. That is their
principle in this regard.

The majority of jurists, however, hold the opposite view: that the
default principle in contracts and conditions is validity unless
invalidated or prohibited by the Shari‘ah — and this is the
correct opinion.””

Ibn Rajab also mentioned that some scholars even reported
consensus that, after the advent of the revelation, the default
principle regarding things is permissibility. Commenting on the
verse: “Why should you not eat of that upon which the name of
Allah has been mentioned, while He has explained in detail to
you what He has forbidden you?”*

Ibn Rajab said: “He reproached them for refraining from what
Allah’s name was mentioned upon, explaining that the prohibited
items have already been made clear, and this is not among them

; Al-Mughni by Ibn Qudamah (6/359).
; Majmi" al-Fatawa (28/386).

4 ‘T'lam al-Muwagqi ‘1 (3/107).
[Al-’An‘am: 119].
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— which indicates that things are, by default, permissible.””!

He further distinguished between the period before and after
revelation: “After the revelation, these texts and their likes
demonstrate that the ruling of that former default has ended, and
that the default principle in things is permissibility, established by
Shari'ah proofs — and some have even reported consensus on
this.”?

The majority also supported their stance with numerous
evidences from revelation (sam’) and reason (‘agl), some of
which will be mentioned below.

First: Qur’anic Evidences for the Principle that the Default
Ruling in Contracts is Permissibility

1. Allah Almighty says: “He it is Who created for you all that is
on the earth.””

Al-Wahidi said in al-Wajiz: “(He is Who created for you) —
meaning, for your sake; (all that is on the earth) — some for
benefit and some for reflection.”

Al-Kiya al-Harrast stated: “This indicates that things are
originally permissible, except when evidence of prohibition
exists.”

Al-Baghawrt said: “It was said: that you may benefit therefrom.”
Al-Zamakhshart noted: “It has been argued from His saying (He
created for you) that things which can be beneficial and are not
inherently prohibited by reason were originally created as

6

! Jami® al-"Ulum wa al-Hikam, p. 534.

2.

3 Ibid.

4 [Al-Baqarah: 29].

s Al-Wajiz f1 Tafstr al-Kitab al-"Aziz, p. 98.
p "Ahkam al-Qur’an (1/8).

Ma‘alim al-Tanzil (1/78).

-29.



permissible, unrestrictedly — for everyone to use and enjoy.””!

Al-Fakhr al-Razi commented: “The jurists — may Allah have
mercy on them — deduced from this verse that the default
principle concerning benefits is permissibility.””

Al-Baydawi said: “This implies the permissibility of all
beneficial things.”

Al-Nasaft wrote: “Al-Karkhi, Abu Bakr al-Razi, and the
Mu'tazilah used the verse (He created for you) as evidence that
whatever can be benefited from was originally created as
permissible.”

Ibn Juzayy al-Kalb1 explained: “A proof for the permissibility of
benefiting from what is on earth.”

Ibn ‘Adil stated: “The jurists inferred from this verse that the
default principle regarding benefits is permissibility.”®

Al-Biqa ‘T affirmed: “The verse proves that the default principle
regarding things is permissibility, and nothing may be prohibited
except with clear evidence.””

Al-Shawkani added: “This is evidence that the default principle
concerning all created things is permissibility, until evidence
indicates otherwise. There is no difference between animals and
other things from which benefit is derived without harm. The
emphasis through His saying (all) strengthens this meaning.”®

Tafsir al-Kashshaf (1/250).

Mafatih al-Ghayb (2/379).

"Anwar al-Tanzil (1/66).

Madarik al-Tanzil (1/76).

Al-Tashil li-"Ulam al-Tanzil (1/61).
Al-Lubab {1 “Ulum al-Kitab (1/487).
Nazm al-Durar (1/82).

Fath al-Qadir (1/71-72).

[N B e Y T S
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Al-AltisT commented: “Many among the Ahl al-Sunnah, both
Hanafis and Shafi‘ts, deduced from this verse the permissibility
of beneficial things before revelation. Most of the Mu tazilah
held the same, and this was the choice of Imam [al-Razi] in al-
Mahsiil and al-Baydawi in al-Minhdj.”1

Al-Maraght concluded: “Hence we know that the default
principle is the permissibility of benefiting from everything Allah
created on earth. Thus, no one has the right to prohibit what Allah
has permitted, except by His leave.”

2. Verses Commanding Fulfillment of Covenants and
Contracts.

Among them are: “O you who believe! Fulfill your obligations.”
“And fulfill every (legal) commitment.”® “And fulfill the
covenant of Allah when you have taken it.””

Imam al-Jassas al-Razi said in his 'Ahkam al-Qur’an while
interpreting the verse in Al-Ma’idah: ‘“This verse also
necessitates fulfilling the contracts of sales, leases, marriages,
and all that falls under the term ‘contracts.” Therefore, whenever
there i1s disagreement regarding the validity or invalidity of a
contract or a vow, the general wording of (Fulfill your contracts)
can be used as evidence, since its generality includes guarantees,
leases, sales, and the like.”

Ibn al-Faras also stated in his explanation of the same verse: “It
1s was said: it is general, so the verse should be applied to

; Rih al-Maani (1/215).
3'Taﬁﬁrzﬂ—hdaréghi(l/73).

A [Al-Ma’idah: 1].

s [Al-"Isra’: 34].

p [Al-Nisa’: 33].

"Ahkam al-Qur’an by al-Jassas (3/286).
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everything to which the name ‘contract’ applies — such as vows,
oaths, and other forms — except what the Shari'ah has
specifically excluded.”!

Al-AlasT wrote: “The apparent meaning of the verse encompasses
every contract, except those whose non-fulfillment constitutes an
act of devotion or is obligatory to break — so reflect and do not
overlook.”

Shaykh Rashid Rida elaborated extensively on this verse, saying:
“In our era, new kinds of transactions have emerged, followed by
new types of contracts mentioned in modern civil codes. Some of
these are approved by the jurists of the Islamic schools, while
others are not — for failing to meet conditions they stipulated,
such as requiring an explicit offer and acceptance. Thus, if two
people wrote a contract, orally or in writing, without uttering
offer and acceptance but signed or sealed it, some jurists would
not regard it as valid.

However, the foundational principle of contracts established in
Islam is embodied in this concise and comprehensive divine
statement (Fulfill your contracts), which means that every
believer must abide by what he has covenanted and committed
to. None has the authority to restrict what Allah has left
unrestricted except with clear proof from Him.”

3. Verses Limiting Prohibitions to Certain Categories.

Among them: “Say, ‘I do not find within what has been revealed
to me anything forbidden to one who would eat it unless it be
carrion, spilled blood, or the flesh of swine — for indeed, it is

;  Ahkam al-Qur’an by Ibn Faris (2/297).
Ruh al-Ma‘ani (6/49).
Tafsir al-Manar (6/98-99).
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: 1
impure.”

“Say, ‘Come, I will recite what your Lord has prohibited to
77’2
you...

“And He has already explained to you what He has forbidden to

7’3
you.

“Say, ‘My Lord has only forbidden open and secret indecencies,
sinfulness, unjust aggression...””"*

Al-Juwayni wrote in Ghiyath al-Umam: “Whenever the schools
of Islamic law are forgotten, whatever is not known to be
prohibited remains upon the ruling of permissibility, because
Allah does not establish a ruling for the legally accountable
without evidence. Thus, when proof of prohibition is absent,
prohibition is impossible.”

He also said elsewhere: “We have already mentioned that what
contains no harm and no restriction is limitless, while that which
1s limited and specified is what is prohibited. Therefore, when the
people of later times become confused about the precise
identities of the prohibited things — which are limited and
known — it does not render the innumerable lawful things
forbidden.”

4. The Generality of Allah’s Statement: “Allah has permitted al-
bay " (trade) and forbidden riba (usury).”7

[Al-’An‘am: 145].
[Al-’An‘am: 151].
[Al-’An‘am: 119].
[Al-"A‘raf: 33].

Ghiyath al-"Umam, p. 490.
Ibid. p. 500.

[Al-Baqarah: 275].
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Here, the term “al-bay'” (trade) is expressed with the definite
article (al). The majority of Malikis, Shafi'ts, and Hanbalis
maintain that a singular noun introduced with al indicates
generality when the context supports it

Al-Zarkashi said regarding a generic noun prefixed with al: “It
conveys comprehensiveness of the genus, as mentioned explicitly
by al-Shafi'T in al-Risalah and al-Buwayti, and reported by his
companions in his interpretation of the verse: (Allah has
permitted trade).”

He also cited the scholars who held this view: “Ustadh Abu
Mansur reported this view from the scholars of formulas. Al-
Qadi "Abd al-Wahhab said: it is the view of the majority of jurists
and fundamentalists, and it was adopted by Abi ‘Abdullah al-
Jurjani, who attributed it to the Hanafis. Al-Qurtubi reported it as
the position of Malik and others; al-Baji said it is the correct
view. Likewise, it was held by Shaykh Abt Ishaq al-Shirazi, Ibn
Burhan, Ibn al-Sam‘ani, al-Jubba'i, "Abd al-Jabbar, al-Kiya al-
Tabari, Ibn al-Hajib, al-Amidi (quoting al-Shafi'T and the
majority)s, and Fakhr al-Din al-Razi (quoting al-Mubarrad and the
jurists).”

Accordingly, the ruling of permissibility applies to all forms of
sale unless a specific text restricts or prohibits a particular type.
Anything not specified as forbidden remains permissible based
on the default permissibility. This principle is supported by the
contrasting clause in the same verse: “and forbidden riba™* —

! Refer to al-Burhan by al-Juwayni (2/129) et seq, al-Mustasfa by al-Ghazali
(1/94), al-Mahsil by al-Razi (2/360), and Rawdat al-Nazir by Ibn Qudamah
2/10) et seq.
; Al-Bahr al-Muhit (3/98).
4 Al-Bahr al-Muhit (3/98).
[Al-Baqarah: 275].
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indicating that every riba is prohibited, except when necessity
provides an exemption, such as riba in cases of dire compulsion.

Other Qur’anic verses also reinforce this general principle,
including: “Say, ‘Lawful for you are [all] good things.””" — the
term fayyibat (good things) here is general and encompasses both
tangible and intangible benefits.

Allah also says: “And [lawful to you are] all others beyond
these.”” — the word ma (all) is general and includes every
woman not listed among the prohibited categories. It refers to
numerous categories outside the scope of the prohibited ones.

Also, Allah says: “and makes lawful for them what is good and
forbids them from what is evil.”””> — the term fayyibat (good) is a
general category encompassing countless lawful items, tangible
and intangible benefits, and their consequent actions.

Also, Allah says: “All food was lawful to the Children of Israel.”
— the word all here is among the words expressing generality,
excluding only the limited items Ya'qiib has forbidden upon
himself and Allah approved that for him. If the case is with the
Children of Israel, it is more general with the people of Prophet
Muhammad (peace be upon him).

Also, Allah says: “And He has subjected to you all that is in the
heavens and all that is in the earth — all from Him.”> — the act
of subjection (taskhir) itself indicates permissibility of use;
otherwise, the reminder of divine favor would be meaningless.

[Al-M3a’idah: 4].
[Al-Nisa’: 24].
[Al-’A'raf: 157].
[Aal ‘Imran: 93].
[Al-Jathiyah: 13].
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Allah also says: “Say, ‘Who has forbidden the adornment of [i.e.,
from] Allah which He has produced for His servants and the
good [lawful] things of provision?””! — the verse condemns
unauthorized prohibition without divine warrant, implying that
the default state of creation is permissibility.

Also, Allah says: “and He has already explained to you what He
has forbidden to you.”” — the restriction of prohibition to
specified things entails that everything else remains lawful.
Otherwise, it would have been mentioned among the prohibited
items. Things are either permissible or forbidden. Therefore,
what is unforbidden is permissible. Since halal and haram are
mutually exclusive, what is not prohibited must be lawful.
Permissibility and prohibition are opposites; they never come
together nor leave together.

Second: The Prophetic Sunnah Evidences That the Default
Principle on Contracts Is Permissibility

1. Among the evidences cited in this regard is the hadith of
‘A’ishah (may Allah be pleased with her) that the Prophet (peace
and blessings be upon him) heard some noises and said: “What is
this sound?” They replied, “They are pollinating the date palms.”
He said, “If they do not do it, perhaps it will still be fine.” So,
they refrained from pollinating that year, and the crop turned out
defective. They mentioned this to the Prophet (peace and
blessings be upon him), and he said: “If it is something of your
worldly affairs, then you know better about it; but if it is
something of your religion, then refer it to me.”

There is no doubt that most contracts among people belong to the

' AL A raf: 32].
; [Al-’An‘am: 119].

Sahth Muslim (141/2363), Musnad *Ahmad (24920), and Sunan Ibn Majah
(24710) in "Ahmad’s and Ibn Majah’s wording.
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domain of worldly affairs; therefore, they are subject to people’s
mutual consent, customs, and expertise. None of them are
prohibited except those that the Prophet (peace and blessings be
upon him) forbade for a specific reason—such as harm,
uncertainty (jahalah), or exploitation.

2. Also, among the textual evidences on what is halal (lawful)
and haram (forbidden) are those that speak about matters left
unaddressed by revelation being originally permissible.

Ibn “Abbas (may Allah be pleased with him) said: “The people of
Jahiliyyah (pre-Islamic era) used to eat certain things and avoid
others as a matter of self-imposed restriction. Then Allah sent His
Prophet, revealed His Book, permitted what He permitted, and
forbade what He forbade. Whatever He permitted is halal,
whatever He forbade is haram, and whatever He was silent about
1s a concession.” Then he recited the verse: ‘Say, I do not find
within that which was revealed to me [anything] forbidden to one
who would eat it unless it be a dead animal, or blood spilled out,
or the flesh of swine—for indeed, it is impure—or a [thing]
dedicated to other than Allah. But whoever is forced [by
necessity], neither desiring [it] nor transgressing [its limit], then
indeed, your Lord is Forgiving and Merciful.”"”"

Ibn al-Qayyim said: “Every condition, contract, or transaction
about which the Shari'ah 1s silent may not be declared
unlawful.””

He also said: “Their fourth mistake was assuming that all
contracts, stipulations, and dealings of Muslims are invalid

; [Al-’An‘am: 155].
Sunan Abi Dawiid (3800) and al-Mustadrak by al-Hakim (7291).
‘I'lam al-Muwagqqi ‘in (3/108).
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unless proven otherwise. If they' find no evidence for validity of
a certain condition, contract or transaction, they assume
invalidity—thus invalidating many of people’s transactions,
contracts and conditions without any proof from Allah based on
this principle they assumed. The majority of jurists, however,
hold the opposite view: that the default principle on contracts and

conditions is validity, except for what the Shari'ah has nullified
or forbidden.””

3. Among the textual proofs are those discouraging excessive
questioning about whether things are forbidden—out of fear that
such questioning might lead to their prohibition as a form of
severity. Al-Bukhari narrated from Sa'd ibn Abi Waqqgas (may
Allah be pleased with him) that the Prophet (peace and blessings
be upon him) said: “The worst offender among the Muslims is
the one who asks about something that was not forbidden, but it
becomes forbidden because of his question.”

Ibn Hajar said in his commentary: “This hadith indicates that the
default principle concerning things is permissibility until the
Shart ‘ah states otherwise.”

Ibn al-Mulaqqin said: “It implies that things are permissible until
prohibited; and the view of suspension (fawagquf) is an
overreach, for it prevents people from acting, which is a form of
harm.”

Similarly, Muslim narrated from Abi Hurayrah (may Allah be
pleased with him) that the Prophet (peace and blessings be upon

; He refers to the Zahiris who adhere to the apparent meanings and deny giyas.
; ‘I'lam al-Muwaqqi ‘in (3/107).

4 Al-Bukhari (7289) and Muslim (2358).

s Fath al-Bar1 by Ibn Hajar (13/269).

Al-Tawdth bi Sharh al-Jami" al-Sahth (33/44).
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him) said: “Leave me as I have left you. Those before you were
destroyed only because of their excessive questioning and
disagreements with their prophets. So, when I command you to
do something, do of it as much as you can; and when I forbid you
from something, then avoid it.””!

4. Also, among the evidences are ahadith permitting
reconciliation (sulh) between Muslims on any terms that do not
contradict the Shari‘ah—everything else remains upon the
principle of permissibility.

Al-Tirmidh1 and Ibn Majah reported from "Amr ibn "Awf al-
Muzani while Abt Dawud reported from Abii Hurayrah that the
Prophet (peace and blessings be upon him) said: “Reconciliation
1s permissible between Muslims except for a reconciliation that
makes the unlawful lawful, or the lawful unlawful. And Muslims
must abide by their conditions, except a condition that makes the
lawful unlawful or the unlawful lawful.””?

The Prophet (peace and blessings be upon him) acted upon this
general principle in his reconciliations between tribes, such as
those of Banti “Amr ibn "Awf and the people of Quba’. Thus, the
default principle on such contracts is validity and effectiveness—
except when the Shari‘ah itself rejects them, as in the case of the
‘asif (hired worker) who committed fornication, and the Prophet
(peace and blessings be upon him) annulled their agreement
because it contravened the divine penalties’.

5. Further evidence comes from the ahdadith and practices of the
Prophet (peace and blessings be upon him) and his Companions

! Muslim (1337).

Al-Tirmidhi (1352) and Abti Dawiid (3594). Also, ’Ahmad narrated it in his
13VIusnad from Abt Hurayrah (8784).

Al-Bukhari (2695) and Muslim (1696).
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that affirm the general validity of stipulations (shuriit).

‘Ugbah ibn “Amir (may Allah be pleased with him) narrated that
the Messenger of Allah (peace and blessings be upon him) said:
“The most deserving of conditions to be fulfilled are those by
which you make the private parts lawful [i.e., marriage
conditions].”1

‘Umar ibn al-Khattab (may Allah be pleased with him) said:
“Rights are settled by conditions, and you are bound by what you
stipulated.”

The original story is that a man married a woman on the
condition that she remain in her house; later he wanted to move
her elsewhere. Her family brought the matter before ‘Umar, who
ruled: “She has her condition.”

In another narration by ‘Abd al-Rahman ibn Ghanm, he said: “I
was sitting next to ‘Umar when a man came and said, ‘O
Commander of the Believers! I married this woman on the
condition that she stays in her home, but now I wish to move to
another land.” “Umar said, ‘She has her condition.” The man said,
‘Then men are doomed! Every woman will just divorce her
husband when she wishes!” “Umar replied, ‘Believers are bound
by their conditions when rights are due.””

The key point here is the general approval of contractual
conditions. The Prophet’s saying, “The most deserving of
conditions to be fulfilled...” is a general statement encompassing
all types of conditions unless a specific text excludes them.
Likewise, ‘Umar’s judgment—made in the presence of the
Companions—shows that the woman’s condition was not

; Al-Bukharf (2721) and Muslim (63/1418).
Al-Bukharf (2720).
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originally part of the Shari ah, yet he upheld it on the basis of the
default principle of permissibility.

Third: Rational Evidences

1. The harmony with human social nature requires that
permissibility, not prohibition, be the default principle. This
facilitates the divine purpose of istikhlaf (vicegerency) and the
construction of the earth (‘imarat al-ard). Were prohibition the
default principle, the process of building and developing the
earth would become overly complicated — contradicting both
istikhlaf and ‘imarat al-ard. For example, imagine placing a
group of people on a remote island and instructing them to live
and develop it using the means available — but under the
condition that they cannot lift or place a single stone without
prior permission. Would that serve the intended purpose or
obstruct it?

2. The practical reality has proven that revealed texts are finite,
while human needs are infinite. How, then, can what is finite
dominate the infinite by way of prohibition, without resulting in
stagnation and paralysis?

3. Claiming that permissibility is not the default principle
contradicts one of the key objectives of the Shari‘ah — removal
of hardship (raf " al-haraj). Allah the Exalted says: “He has not
placed upon you in the religion any difficulty.”" And He says:
“Allah intends for you ease and does not intend for you
hardship.”? And He says: “Allah does not burden a soul beyond
its capacity.”

The removal of hardship cannot coexist with a presumption of

" [Al-Haij: 78].
[Al-Baqarah: 185].
[Al-Nisa’: 28].
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prohibition — just as ease cannot coexist with excessive
restriction.

4. When we examine the Prophet’s (peace and blessings be upon
him) behavior in transactional matters, we find that he would
only comment on his Companions’ actions when they conflicted
with Shari‘ah. This indicates that the default principle is
permissibility; otherwise, he would have prohibited all actions
until they consulted him. For example, in the field of sales, many
reports state: ‘“The Prophet forbade such-and-such.” These
reports represent exceptions to the default principle of
permissibility in all sales. If prohibition were the default
principle, there would have been no need to mention specific
prohibitions; rather, specific permissions would have been stated
instead.

5. An induction of the Companions’ behavior shows that they did
not understand the default principle for actions and speech to be
prohibition, but permissibility. Examples include:

1. Abtu Bakr al-Siddiq’s wager with the people of Makkah,

2. Taking payment for rugyah (recitation for healing) using Strat
al-Fatihah,

3. Adding supplementary ‘adhkar (remembrances) in prayer,
4. Adding extra wording in the ‘adhan (call to prayer),

5. Mu‘adh’s act of prostrating to greet the Prophet (peace and
blessings be upon him),

6. Exchanging inferior dates for superior ones (mubadalah al-
tamr al-jami" bi al-tamr al-janib),

7. Concluding the recitation of Qur’an in every rak ‘ah with Siirat
al-Ikhlas.

42 -



6. Holding that the default principle is prohibition or even
suspension contradicts the very concept of Sunnah taqririyyah
(the Prophet’s tacit approvals). For if we insist that the default
principle is prohibition, then any action by a Companion prior to
a clear proof of permissibility would, by default, be prohibited.
How, then, could the Prophet (peace and blessings be upon him)
approve an act that is presumptively unlawful?

7. Logical reasoning and human sociology dictate that what is
prohibited should be enumerated, not what is permissible —
since enumeration is reserved for the few, not the many. Upon
examining the Shari'ah, we find that the majority of its rulings
fall under permissibility, while only a minority are prohibited.
Hence, revelation generally came to draw attention to the
forbidden — implying that everything else remains permissible.

8. Asserting that the default principle is prohibition or suspension
also undermines another magsad (objective) of the Shari'ah —
the principle of freedom. Such a view would turn the Shari‘ah
into a kind of imprisonment, for prison by nature is a place of
restriction: the inmate is forbidden from everything except what
prison law explicitly permits. That is the essence of punishment.
In contrast, the free person is allowed everything except what is
explicitly forbidden. Thus, the only coherent conclusion is that
permissibility must be the default principle.

9. The Prophet’s (peace and blessings be upon him) prohibitions
of certain types of sales also indicate that those practices were
originally conducted under the assumption of permissibility. The
subsequent prohibition came later due to specific causes such as
uncertainty, potential harm, or unfairness. For instance, his
prohibition of muzabanah (sale of uncertain produce) proves that
it was a common practice which he later forbade. Likewise, his
regulation of salam (forward sale) demonstrates that they initially
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engaged in it under the presumption of permissibility. Hence, Ibn
"Abd al-Barr stated: “The default principle in sales is that they
are lawful when conducted by mutual consent, except for what
Allah — Mighty and Majestic — has prohibited through His
Prophet (peace and blessings be upon him) explicitly or by
analogy to such texts.”! Similarly, al-Shafi‘T said: “The default
principle in all sales is permissibility when conducted by mutual
consent... except what the Messenger of Allah (peace and
blessings be upon him) has forbidden.””

The Second View: That the Default Principle in Contracts Is
Prohibition

According to this opinion, the default principle is that every
contract is prohibited until there is evidence establishing its
permissibility.

Foremost among those who adopt this view are the Zahiriyyah
(Literalists), as will be explained. It was also held by Abu Bakr
al-’Abhari, who applied this principle in cases where two textual
reports (khabaran) conflict irreconcilably — one indicating
prohibition and the other indicating permissibility’. In such cases,
he gave precedence to the report indicating prohibition.

Abii Ya'la al-Mawsili attributed this view to some of the
Mu ‘tazilah, and also to his teacher al-Hasan ibn Ha'lmid4.

Al-Shirazi likewise ascribed it to some of the Shafi‘is, saying:
“Abii "Al1 ibn Ab1 Hurayrah said: The rule is prohibition unless
the Shari'ah grants permission for it — and this is the doctrine of

! Al-Istidhkar (6/419).

Al-"Umm (3/3).

"Thkam al-Fusiil f1 'Ahkam al-"Ustl by al-Baji (p. 264). Al-Baji reported from
him absolute prohibition as he said: “Abt Bakr al-"AbharT said: ‘Things are by
default on prohibition.”” P. 687.

Al-"Uddah f1 "Usil al-Figh (4/1238-1240).
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the Baghdadi Mu tazilah.”"

As for the Zahiriyyah, Ibn Hazm elaborated on their opinion in
his book al- Thkam, dividing the issue into two categories:

First: The Ruling on Things According to Reason Before
Revelation. In this regard, Ibn Hazm reports that the Zahiriyyah
suspend judgment (tawaqquf). He says: “Chapter Six: Are things,
according to reason before the coming of revelation, subject to
prohibition or permissibility? ... Others — namely all of the
Zahiriyyah and some of the people of giyas — said: Such things
have no ruling in reason at all, neither prohibition nor
permissibility; rather, all of that is suspended until the Shari‘ah
provides a ruling. Abi Muhammad [Ibn Hazm] said: This is the
truth, and anything else is impermissible to claim.””

Second: The Ruling on Things After Revelation. Here, he states
that the default principle is prohibition, saying: “Chapter Twenty-
Three: On Presumption of Continuity (istishab al-hal) and the
invalidity of all contracts, covenants, and conditions except those
established by the Qur’an or by an authentic Sunnah from the
Messenger of Allah (peace and blessings be upon him).”?

Commenting on the hadith ‘Why do some people stipulate
conditions not found in the Book of Allah?’, Ibn Hazm said:
“These verses and this report are conclusive proofs nullifying
every covenant, contract, promise, or condition that is not
commanded in the Book of Allah or explicitly permitted therein
— for contracts, covenants, and promises all fall under the term
shuriit (conditions).”4

; Al-Tabsirah by al-Shirazi (532-533).
, Al-Thkam (1/52).
 Ibid (572).

Tbid (5/13).
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To support their view of prohibition as the default principle,
proponents cited evidences from the Qur'an and Sunnah,
including:

From the Qur’an

1. Allah the Exalted says: “This day I have perfected for you your
religion and completed My favor upon you .

Ibn Taymiyyah explained their argument in al-Qawa ‘id al-
Nuraniyyah: “They said: Conditions and contracts that were not
legislated constitute a transgression of Allah’s limits and an
addition to the religion.”

He also said: “As for those conditions which others invalidated,
though the legal texts indicate their permissibility — whether by
general or specific evidence — such people claimed that these
were abrogated, as some of them argued regarding the Prophet’s
conditions with the polytheists at al-Hudaybiyyah. Others said
that this verse is general or absolute, and that it must be restricted
to the conditions established in the Book of Allah.””

2. Allah the Exalted says: “And whoever transgresses the limits
set by Allah — those are the wrongdoers.”

They said that claiming permissibility without explicit proof
constitutes transgression of Allah’s limits.

Ibn al-Qayyim transmitted their argument from this verse,
saying: “They said: These texts clearly invalidate every covenant,
contract, promise, or condition that is not commanded in the
Book of Allah or explicitly permitted therein. They argued that

;[Al—Mé’idah: 3].

3 Al-Qawa‘id al-Nuraniyyah, p. 260.
. Ibid. p. 260.

[Al-Baqarah: 229].
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every condition or contract not affirmed in the texts — either
through obligation or permission — must fall under one of four
categories: (1) Permitting what Allah and His Messenger have
forbidden; (2) Forbidding whit they hlve permitted; (3)
Abolishing whit they hive mlde obligitory; or (4) Mlking
obligatory what they have not required. There is no fifth category
beyond these. If you grant that those entering into such contracts
or conditions have authority over all of these matters, you would
have abandoned the religion altogether; and if you grant them
authority over some but not others, you are inconsistent. We
would then ask you: what distinguishes between what they are
permitted to legislate and what they are not? You will find no
coherent answer.””!

3. Allah the Exalted says: “And do not say about what your
tongues assert of untruth, ‘This is lawful and this is unlawful,’ to
invent falsehood about Allah.”

The key point here lies in the fact that declaring something
lawful (tahlil) without divine sanction is a right exclusive to
Allah.

4. Allah the Exalted says: “Or have they partners [i.e., other
deities] who have ordained for them a religion to which Allah has
not consented?’”

They also cited some evidences from the Sunnah

1. The story of Barirah’s emancipation, as narrated in full by
Malik from Hisham ibn "Urwah from his father "Urwah ibn al-
Zubayr, from ‘A’ishah (may Allah be pleased with her): Barirah
came to ‘A’ishah and said: “I have agreed with my masters to

; "T'lam al-Muwaqqi‘Tn (3/112-113).
~ [A-Nabhl: 116].
[Al-Shiira: 21].
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pay them nine ugiyyahs of silver, one each year; help me to pay
it.” “A’ishah replied: “If your masters are willing that I pay the
full amount for you and that your wala’ (allegiance) belongs to
me, I will do so.” Barirah went back to her masters and told
them, but they refused unless the walad’ remained theirs. She
came back while the Messenger of Allah (peace and blessings be
upon him) was sitting. She told ‘A’ishah what had happened. The
Prophet (peace and blessings be upon him) said: “Buy her and
stipulate for them that the wala’ will be theirs, for wala’ belongs
only to the one who sets free.” So, ‘A’ishah did so. Then the
Messenger of Allah (peace and blessings be upon him) stood and
addressed the people, praising Allah and glorifying Him, and
said: “Why do some men stipulate conditions that are not in the
Book of Allah? Every condition not in the Book of Allah is
invalid, even if there are a hundred conditions. The decree of
Allah is truer, and the condition of Allah is more binding. Wala’
belongs only to the one who emancipates.”

According to the proponents of this view, the Prophet (peace and
blessings be upon him) invalidated all conditions except those
sanctioned by Shari‘ah, implying that the default principle is
prohibition until a Shar7 ruling is known, as indicated by his
words: “not in the Book of Allah.”

2. They also cited the hadith narrated by “A’ishah (may Allah be
pleased with her), that the Prophet (peace and blessings be upon
him) said: “Whoever performs an action not in accordance with
our matter will have it rejected.””

They argued that this indicates the default principle is that every
act is to be rejected until evidence establishes its validity — as

; Al-Bukharf (2168) and Muslim (7/1504).
Al-Bukharf (2697) and Muslim (18/1718).
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shown in his words: “not in accordance with our matter.” The
amr (command) here refers to divine knowledge.

Similarly, he (peace and blessings be upon him) said: “Every
newly invented matter is an innovation, and every innovation is
misguidance.””

Contracts, covenants, and conditions that fall outside the scope of
his teachings are, therefore, considered innovations and are
rejected according to the explicit meaning of this hadith.

Their Rational Evidence

They also argued on rational grounds that matters fluctuate
between permissibility and prohibition. Engaging in them before
knowing the proof of permissibility entails abandoning caution
and embracing uncertainty. They said: “It may be that a thing is
permissible — and one would bear no sin for doing it; yet it may
also be prohibited — in which case the person would be
blameworthy and sinful. Since both possibilities exist, reason
dictates abstention to avoid sin and danger, just as if a person
were told: ‘This road is safe, and that road is perilous.” Reason
compels him to avoid the perilous one, and if he takes it, his
choice is deemed irrational. Hence, caution requires abstention.””

The Third View: That the Default Principle on Contracts Is
Tawaqquf (Suspension)

According to this opinion, no ruling of permissibility or
prohibition, nor of validity or invalidity, is issued for a contract
unless there is evidence proving its validity or evidence proving
its invalidity.

! Musnad "Ahmad (17145), Sunan Abt Dawiid (4607), Sunan al-Nasa’1 (1577)
%nd Sunan Ibn M3jah (46).
Al-"Uddah f1 "Usl al-Figh (4/1244).
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Ibn al-"Arabi said, while interpreting the Almighty’s statement:
“And He it is Who created for you all that is on earth...”":

“People differed concerning this verse into three opinions:

1. That all things are prohibited until a proof of permissibility
1s established.

2. That all things are permissible until a proof of prohibition
1s established.

3. That things have no ruling until evidence comes indicating
whichever ruling is appropriate for them.”>

Ibn al-Faras said: “A similar position was mentioned by "Abd al-
Wahhab — meaning al-Qadi “Abd al-Wahhab — in this issue: if
two pieces of evidence conflict before a mujtahid concerning
prohibition and permissibility, and neither has preponderance, or
between obligation and permissibility, or between prohibition and
obligation — some scholars incline toward permissibility as we
mentioned earlier, and others incline toward prohibition. It is also
reported from Malik in the case of madar’ (a type of clay) that he
forbade selling it. And some scholars suspend judgment
(tawaqquf) until further evidence appears. The same can be
conceived in all cases where such a threefold conflict occurs.”™

! [Al-Baqarah: 29].

"Ahkam al-Qur’an by Ibn al-"Arab.

Madar with a fathah for mim and dal is cohesive sticky mud. Its singular form
is madarah. The issue relates to the ruling on eating clay, a practice some
people used to engage in as a form of treatment in earlier times, particularly
pregnant women. The jurists differed on this: some prohibited it, some deemed
it disliked, and some permitted it based on the principle of original
permissibility—unless it leads to harm. Malik’s opinion is mentioned in
Mawahib al-Jalil (4/266). Refer to Rawdat al-Talibin (3/291), *Asna al-Matalib
gl/569), al-Fatawa al-Hindiyyah (5/340-341), and al-Mughni (13/350).

"Ahkam al-Qur’an by Ibn al-Faras (1/48).
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Ibn Nujaym also referred to this division but discussed it in
relation to the state “before the coming of the Shari'ah.” He said:
“In Sharh al-Manar by the author': the default principle
regarding things is permissibility according to some of the
Hanafis, among them al-Karkhi*. Some of the Ashab al-Hadith
said the default principle is prohibition, while our companions
said: the default principle is tawaqquf, meaning that every matter
must have a ruling, yet we have not discovered it in fact.”

Ibn Nujaym then gave examples of issues that may be affected by
this difference of opinion concerning the default principle on
things. He mentioned among them: an animal whose status is
uncertain, a plant whose toxicity is unknown, and a pigeon that
strays into a dovecote not belonging to its owner.

They supported their view with the Almighty’s saying: “Say,
‘Have you seen what Allah has sent down to you of provision of
which you have made [some] lawful and [some] unlawful?’ Say,
‘Has Allah permitted you [to do so], or do you invent
[something] about Allah?*

Since Allah forbade them from declaring things lawful or
unlawful without knowledge, this indicates the necessity of
tawaqquf (suspension) until it becomes clear which of the two
rulings—prohibition or permissibility—prevails.

After presenting the various opinions found in the books of figh,
usul al-figh, tafsir, and sharh al-hadith regarding this issue, I

! He refers to Imam Abu al-Barakat “Abdullah ibn "Ahmad al-Nasaf1 (d. 710
2AH), the author of Kashf al-’ Asrar Sharh al-Musannif “ala al-Manar.

He means before the advent of Shari ‘ah. Otherwise, the majority of the
Hanaffs hold that the default principle for things is permissibility after the
%dvent of Shari'ah as we previously mentioned.

4 Al-"Ashbah wa al-Naza'ir, p. 57.

[Ytnus: 59].
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would like to comment with two preliminary premises and a
conclusion:

Premise (1): Clarifying the Point of Disagreement:

Many of those who have written recently on the issue of “the
default principle concerning things” (al-asl fi al-ashya’) have
conflated the discussions of the fugaha’ (jurists) and the
mutakallimiin (theologians) in this topic, since they approached it
from two distinct dimensions:

The first dimension:

The ruling on things before the coming of the Shari ‘ah.

In this regard, their opinions diverged: some said the default
principle is permissibility (al-hill), meaning rational
permissibility (al-hill al- ‘aqli); others said the default principle is
prohibition (al-hazr); while the majority adopted the position of
tawaqquf (suspension of judgment), because reason by itself has
no authority in declaring things lawful or unlawful.

The second dimension:

The ruling on things after the coming of the Shari‘ah — that 1is,
after the Prophet (peace and blessings be upon him) was sent and
the revelation of legislation through the Qur’an and Sunnah.

This second dimension is the actual focus of discussion, because
the hypothetical debate about the period before revelation is
purely philosophical. Some scholars who addressed this topic
stated that such discourse is unnecessary, for the rulings of things
have already been defined and settled by the Shari‘ah. Others
argued that time has never been devoid of divine law, since Allah
the Almighty never leaves an age without a law to govern human
action. For indeed, from the very beginning of creation, Allah
said to Adam and his wife: “Dwell, you and your wife, in
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Paradise and eat therefrom in [ease and] abundance from
wherever you will, but do not approach this tree.”! Thus, He
commanded and prohibited them immediately after creating
them?.

Accordingly, the scope of discussion remains confined to
determining the ruling on things — including contracts — after
the coming of the Shari‘ah, that is: based on the Qur’an, the
Sunnah, and the other sources of legislation — is the default
principle on things of permissibility or prohibition?

Premise (2): Clarifying the Logical Scope of Possibilities in
the Discussion

In reality, any human action or behavior can only fall under one
of two categories: prohibition or permissibility, hurmah or hill,
man ' or jawaz.

Suspension (tawagquf) only occurs in the case of a mufti who
encounters an issue and refrains from issuing a ruling until
further clarification is reached. But in terms of actual outcomes,
there are only two possibilities: prohibition or permissibility.

Hence, the discussion should be limited to these two rulings only,
because suspending judgment on an act (tfawaqquf fi al-hukm) is
in reality a kind of prohibition. And everything that is not
prohibited is, by necessity, permissible.

This binary classification is confirmed by numerous texts,

; [Al-Baqarah: 35].

Al-"Uddah fi °Usul al-Figh (4/1250). This group also cited other verses as
evidence, including His saying, the Exalted: “Does man think that he will be
left neglected?” [al-Qiyamah: 36], and His saying, the Exalted: “And We
certainly sent into every nation a messenger.” [al-Nahl: 36], and His saying, the
Exalted: “And there was no nation but that there had passed within it a warner.”
[Fatir: 24]. This indicates that no nation was ever devoid of legislation,
commands, and prohibitions.
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including the following Qur’anic verses:

Allah Almighty says: “O you who have believed, do not prohibit
the good things which Allah has made lawful to you.”' — Here,
Allah contrasts the haram (forbidden) with the halal (permitted).

Allah Almighty says: “And do not say about what your tongues
assert of untruth, "This is lawful and this is unlawful.”> — Again,
the halal is set against the haram, showing the matter is between
two possibilities only.

Allah Almighty says: “Say, ‘Have you seen what Allah has sent
down to you of provision of which you have made [some] lawful
and [some] unlawful?”?

Allah Almighty says: “Then eat of what Allah has provided for
you [which is] lawful and good. And be grateful for the favor of
Allah, if it is [indeed] Him that you worship. He has only
forbidden to you dead animals, blood, the flesh of swine, and that
which has been dedicated to other than Allah. But whoever is
forced [by necessity], neither desiring [it] nor transgressing [its
limit] - then indeed, Allah is Forgiving and Merciful.”*— In all
these verses, the halal is mentioned opposite the haram.

In the Sunnah, the same twofold division appears clearly:

In the hadith of al-Nu'man ibn Bashir, the Prophet (peace and
blessings be upon him) said: “Indeed, what is lawful is clear and
what is unlawful is clear.”

In the hadith of Salman [al-Farisi], the Prophet (peace and

[Al-Ma’idah: 87].

[Al-Nahl: 116].

[Ytnus: 59].

[Al-Nahl: 114-115].

Al-Bukhari (52) and Muslim (107/1599).

DN AW =
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blessings be upon him said: “The lawful is that which Allah has
made lawful in His Book, and the unlawful is that which Allah
has made unlawful in His Book.”

Thus, the textual evidence indicates that all rulings return to these
two categories: halal (permitted) and haram (forbidden), with no
third ruling in between.

Preponderant Opinion (7arjth):

Upon examining both the Shar7 (legal) and ‘Agli (rational)
perspectives, the most correct view is that the default principle
regarding all things is permissibility and lawful benefit (al-
ibahah wa-jawaz al-intifa’). This principle extends to all forms of
benefits, contracts, covenants, and conditions. The rationale for
this conclusion is as follows:

1. This represents the position of the majority of jurists
(fugaha’) and theologians (mutakallimiin), who based their
opinion on the clear textual evidences from the Qur’an and
Sunnah, as detailed earlier. Their proofs are devoid of any
valid opposing evidence, whether by way of naskh
(abrogation) or takhsis (specification), that could be
supported by sound reasoning.

2. The evidences presented by those who argued that the
default principle is prohibition (al-hazr) or suspension (at-
tawaqquf) are weak in their indication, and this can be
clarified as follows:

Those who held that the default principle of contracts is
prohibition cited the verse: “Today I have perfected your faith for
you, completed My favor upon you, and chosen Islam as your

! Sunan al-Tirmidhi (1726) and Sunan Ibn Majah (3367).
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Way.”l

They interpreted this to mean that introducing new conditions or
creating new contracts constitutes an encroachment upon the
perfection and completion of the religion.

However, the correct understanding—both by the explicit
wording (mantiig) and the implicit indication (mafhiim) of the
verse—is that it does not support their claim that the default
principle is prohibition. This is because the textual evidences of
the Qur’'an and Sunnah contain numerous generalities, absolute
statements, and open-ended formulations that continue to
encompass new instances throughout time. These are not
confined to the era of Prophethood. Thus, the verse “Do good.”
1s general in meaning—it includes every act of goodness in the
Prophet’s (peace and blessings be upon him) lifetime and any
that may arise after him and after the cessation of revelation.

The explicit indication of “I have perfected” refers to an implied
word (which is the word “laws”) because religion is indivisible;
it cannot be described as half or partial, but rather as a complete
whole from its inception. The “perfection” here refers to the
completion of the Shari'ah and its rulings, meaning: I have
perfected for you the laws of your religion. Among these laws is
that the default principle of things is permissibility, established
through evidences from the Qur’an, Sunnah, and the practice of
the Companions.

The implied words can also be interpreted as: I have perfected
the dominance of your religion over others, since the verse was
revealed after the conquest of Makkah. Thus, the notion of
“perfection” here refers to the religion’s manifest victory over

! [A1-Ma'idah: 3].
[Al-Hajj: 77].
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others.

As for the implicit indication (mafhiim) of the verse—which
might suggest that religion was incomplete prior to that day—it
1s not intended. The phrase “today” does not mean that the
religion was deficient “yesterday,” as evidenced by what follows
in the verse: “and completed My favor upon you and chosen
Islam as your way.” It is inconceivable that Allah would have
approved of Islam “today” but not before that day.

Moreover, this verse was revealed during the Farewell
Pilgrimage in the tenth year after Hijrah. Yet, the noble
Companions never understood from it the restrictive meaning
inferred by those who claim that the default principle is
prohibition. On the contrary, they initiated many unprecedented
practices—both in worship and in transactions—based on the
general principle of default permissibility. Examples include: the
compilation of the Qur’an into a single volume, the introduction
of the market call (‘adhan al-siig), the codification of the
Qur’anic recitations into specific modes, the printing and
distribution of the Mushaf, the inclusion of inheritance rights for
the grandmother, the prohibition of dividing the lands of as-
sawad (Iraq), and the exemption of Banii Taghlib from paying
jizyah. These and other new conditions and contracts that did not
exist during the lifetime of the Prophet Muhammad (peace and
blessings be upon him) were all undertaken under the
presumption of permissibility.

Among the proofs cited by those who argue that the ‘as! (default
principle) of things is prohibition is the statement of Allah
Almighty: “And whoever transgresses the limits of Allah - it is
those who are the wrongdoers [i.e., the unjust].”"

! [Al-Baqarah: 229].
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However, this verse does not serve as valid evidence for their
view. The limits (hudiid Allah) mentioned here do not preclude
the principle that the ‘asl of things is permissibility, because in
order to consider something a limit set by Allah, the issue itself
must already have been decisively established by revelation. For
instance, to declare temporary marriage (nikah al-mut‘ah)
invalid, one must first prove its invalidity by clear evidence; only
then does engaging in it constitute transgressing the limits of
Allah. Thus, one cannot use this verse as initial proof for the
invalidity of mut ‘ah marriage, since the opposing party considers
it a valid contract; consequently, they would not be regarded as
transgressors.

Accordingly, this verse can be invoked as proof only in two
situations:

1. Matters whose prohibition is known by necessity in
religion—such as the prohibition of unlawfully taking a
one’s life.

2. Matters whose prohibition has been decisively established
by clear evidence.

Apart from these two, the verse itself cannot independently serve
as proof for prohibition, since that would involve circular
reasoning (dawr)—one must first know the “limit” before
declaring that someone has transgressed it.

They also cited the verse: “Or do they have partners [i.e., other
deities] who have ordained for them a religion to which Allah has
not consented?”! They argue that the verse censures anyone who
establishes a ruling or declares something lawful without divine
authorization.

! [AL-Shara: 217,
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In truth, however, this very verse also stands as evidence against
their claim. The act of declaring something prohibited is itself a
ruling. Their statements—*“this contract is void,” “this condition
1s void,” or “this covenant is void”—constitute rulings, and thus
fall under Allah’s words: “which Allah has not consented...” The
inclination toward prohibition by default is itself a form of
declaring something unlawful, and every declaration of
unlawfulness requires evidence. Allah the Exalted said: “Say,
‘Who has forbidden the adornment of [i.e., from] Allah which He
has produced for His servants and the good [lawful] things of
provision?”””!, meaning: without any proof.

Those who adopted the stance of suspension (tawaqquf) cited as
evidence the verse: “Say, ‘Tell me about what Allah has sent
down to you of provision: you have made some of it unlawful
and some lawful.” Say, ‘Has Allah permitted you, or do you
invent lies about Allah?"”"? They argued that the verse ties both
permissibility and prohibition to divine authorization, implying
that one must suspend judgment until explicit evidence is known
in either case.

However, a sound understanding of the verse does not support
this conclusion. The verse occurs within the context of the
Prophet’s (peace and blessings be upon him) debate with the
polytheists of Makkah. Allah describes their behavior in several
verses, such as: “Say, “‘Who provides for you from the heaven
and the earth?”?; “Say, ‘Are there of your 'partners' any who
begins creation and then repeats it?””"*; “Say, ‘Are there of your

; [AL-"A'raf: 32].
3 [Ytnus: 59].
4 [Yunus: 31].
[Ytnus: 34].
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'partners’ any who guides to the truth?’”"'; “Say, ‘Then bring forth
a surah like it and call upon [for assistance] whomever you can
...”’2; “And they say, “When is [the fulfillment of] this promise,
if you should be truthful?”® ; “Say, ‘Have you considered: if His
punishment should come to you by night or by day?’”*; and “Say,
‘Have you seen what Allah has sent down to you of provision of
which you have made [some] lawful and [some] unlawful?””®

These verses depict how the idolaters took things that were
originally lawful and divided them arbitrarily into halal and
haram. Even within the same category of things, they lacked
consistency. The Qur’an condemned their inconsistent and unjust
division in Sirat al-’An’'am, where Allah said: “And they [i.e.,
the polytheists] assign to Allah from that which He created of
crops and livestock a share and say, "This is for Allah," by their
claim, "and this is for our 'partners' [associated with Him]."6 But
what is for their "partners" does not reach Allah, while what is
for Allah - this reaches their "partners."”, which was a baseless
and oppressive classification even by their own standards.

Furthermore, the Qur’an records their inconsistency concerning a
single matter, as in His saying: “They say, “What is in the wombs
of these animals is exclusively for our males and forbidden to our
females’...””

Thus, the context of these verses invalidates their unjust divisions
and false claims. Indeed, the subsequent divine command

[Yunus: 35].
[Ytnus: 38].
[Yunus: 48].
[Ytnus: 50].
[Ytnus: 59].
[Al-’An‘am: 136].
[Al-’An‘am: 139].
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indicates that the ‘asl of things is permissibility, and that the
prohibition and differentiation introduced by the polytheists were
false innovations. Allah says, quoting His Prophet (peace and
blessings be upon him): “Say, ‘I do not find within that which
was revealed to me [anything] forbidden to one who would eat it
unless it be a dead animal or blood spilled out or the flesh of
swine - for indeed, it is impure.”””!

This is precisely how the mufassiriin understood the verse.

Among the interpretations of the verse, Ibn Abi Hatim said: “A
provision I have not forbidden to you, so do not forbid it to
yourselves — from your wives and children.”

Imam al-Huda explained that it refers to “what they forbade of
the bahirah, sa’ibah, wasilah, and what was mentioned in Sirat
al-"An‘am and al-Ma idah.”

Al-Jassas al-Razi stated: “Some of the ignorant opponents of
giyas used this verse to invalidate analogical reasoning, claiming
that the mujtahid by his analogy makes things lawful or unlawful.
This is ignorance, for giyas is a proof from Allah, just as the
intellect 1s a proof, and like the textual evidences and Sunnah —
all are divine proofs. Thus, the one who performs giyas only
follows where the divine indication (dalalah) leads. It is,
therefore, Allah who permits and forbids through the authority of
His evidence.”™

Al-Samarqandi commented: “They declared something forbidden

; [AL-"An‘am: 145].

; Tafsir Ibn Ab1 Hatim (6/1960).

. Ta’'wilat Ahl al-Sunnah (6/56).
"Ahkam al-Qur’an by al-Jassas (4/375).
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for women but lawful for men.”

Ibn “Atiyyah said: “This verse is understood in light of the verse,
“Say, ‘Who has forbidden the adornment of [i.e., from] Allah
which He has produced for His servants.”” Al-Tabar1 narrated
this from Ibn ‘Abbas.””* It refers to the transgression in
prohibiting what Allah declared lawful.

Ibn al-Jawzi explained: “The mufassiriin (commentators) said
that this verse addresses the disbelievers of Quraysh, who would
prohibit and permit whatever they desired.””

As for Allah’s saying, “And do not say about what your tongues
assert of untruth, "This is lawful and this is unlawful," to invent
falsehood about Alldh,”* it also appears in the same context,
following the enumeration of what Allah has made forbidden:
“He has only forbidden to you dead animals, blood, the flesh of
swine, and that which has been dedicated to other than Allah.”
Allah then addresses the pagans of Makkah and those like them,
forbidding them from prohibiting what Allah has made lawful or
permitting what He has forbidden based on whims, lies, and
fabrications.

This is the interpretation adopted by the mufassirin. Mugqatil
said: “It refers to what they forbade for their idols — of crops
and cattle — and what they permitted thereof.”® The same
understanding was reported by Ibn Abi Hatim’, al-Samarqandi in

Bahr al-"Ulum (2/122).
Al-Muharrar al-Wajiz (3/127).
Zad al-Masir (2/336).
[Al-Nahl: 116].

[Al-Nahl: 115].

Tafsir Mugqatil (2/491).

Tafsir Ibn Ab1 Hatim (7/2306).
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Bahr al- ‘Ulim®, Tbn Abi Zamaninz, al-Tha'lab1 in al-Kashf wa
al-Bayan’, Makki ibn Abi Talib*, al-Tasi in al-Tibyan’, Ibn
“AtiyyahG, al-Baghaw1 in Ma ‘alim al-Tanzil’, al-Fakhr al—Rézis,
and al—Qurtub9T.

What supports our interpretation — that the acts of declaring
things lawful and unlawful were attributed to the disbelievers of
Makkah — based on the detailed description found in Sirat al-
"An ‘am is the several variant Qur anic modes of recitation of the
word “‘al-kadhib” (falsehood) in the verse:

1. al-kadhiba — with the kaf fathah, dhal kasrah, and ba’

fathah.

2. al-kudhuba — with the kaf and dhal both dammah, and ba’
fathah.

3. al-kadhibi — with the kaf fathah, and dhal and ba’ both
kasrah.

4. al-kudhubu — with the kaf, dhal, and ba’ all dammah®.

As for the first reading, it implies the omission of a preposition.
The original sense would be: “for what your tongues describe of

Bahr al-"Ulam (2/295).

Tafsir Ibn Ab1 Zimnin (2/421).

Al-Kashf wa al-Bayan (6/47).

Al-Hidayah "ila Buliigh al-Nahayah (6/4106).
Al-Tibyan by al-TtsT (6/431).

Al-Muharrar al-Wajiz (3/429)

Ma‘alim al-Tanzil (5/49).

Mafatih al-Ghayb (20/281).

% Al-Jami® li-’ Ahkam al-Qur’an (10/195).

10 Refer to all these readings and their attributions in al-Bahr al-Muhit by Ab1
Hayyan (5/527).

o e Y S

-63 -



‘min’ falsehood.” Accordingly, the act of falsehood is intentional
— like one who deliberately distorts speech and diverts it from
its true meaning out of deceit and pretense.

The second reading implies the meaning: “Do not utter the false
words.” This too supports the same interpretation of deliberate
fabrication.

The third reading implies the meaning: “Do not speak according
to what your tongues describe falsely, saying: this is lawful and
this is unlawful.”® Again, the meaning indicates either initiating
or intending falsehood.

The fourth reading renders “al-kudhubu” as an adjectival form,
similar to sabir (patient) or sabr (patience)’, meaning “lying
tongues.” Hence, it describes them as false in both delivering the
news and report.

Although we have elaborated on the grammatical and recitational
aspects of these modes of recitation, it is clear that all of them
converge upon the same meaning we have directed the verse
toward — the interpretation adopted by the majority of
mufassirun.

It remains to comment on the explanation of Imam al-Huda, who
said regarding the verse: “This verse indicates that it is not
permissible for anyone to declare something lawful or unlawful
except by permission from Allah. Whoever claims that things are,
by default, either permissible or prohibited, is fabricating a lie
against Allah, for He has not permitted him to say so, but has

! Al-Jami® li-”’Ahkam al-Qur’an by al-Qurtub1 (10/196) and refer to other
nterpretations mentioned by al-Samin al-Halabi in al-Durr al-Masiin (7/297).
Al-Kashshaf by al-Zamakhshar1 (2/598).

Al-Jami® li-’Ahkam al-Qur’an (10/195).

Al-Dur al-Masiin (7/298-299).
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rather forbidden such speech, as we have mentioned.”!

Imam al-Maturidr’s statement here must be understood in light of
his original debate with Bishr al-Marisi* — a discussion that
frequently appears throughout his Ta’wilat 'Ahl al-Sunnah. For
instance, when interpreting Allah’s saying, “Say, ‘I do not find
within that which was revealed to me [anything] forbidden to one
who would eat it...”””, Imam al-Huda presented two possible
interpretations®:

1. “I do not find, among what you forbid, anything prohibited
in what has been revealed to me; but as for what you do
not forbid, I do find it therein.”

2. “I did not find it at one time, but later I did.”

Al-Maturidi then commented: “Whichever interpretation 1is
adopted, it provides no proof of permissibility beyond what is
mentioned explicitly in the verse — contrary to what Bishr
claimed.””

And he added: “In either case, Bishr has no argument against us,
for he claimed that everything is absolutely permissible by virtue
of this verse.”®

The point of contention here returns to two fundamental issues:

; Ta’wilat “Ahl al-Sunnah (6/587).

Bishr ibn Ghiyath ibn Abt Kartmah al-Marrisi, one of the prominent leaders
of the Mu ‘tazilah, was born in the year 140 AH and died in 218 AH. He began
as a HanafT and studied under Abu Yusuf al-Qadi, then he devoted himself to
ilm al-kalam (speculative theology) until he became a leading figure in it. See
l31is biography in Siyar A ‘lam al-Nubala’, 10/199-202.

[Al-’An‘am: 145].

Ta’wilat “Ahl al-Sunnah (4/293).

Ibid.

Ibid.
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First: the distinction between ‘agli (rational) judgment and
Shar 't (legal) judgment.

Second: the distinction between the ruling pertaining to objects
and that pertaining to actions.

As for the first, the theologians (mutakallimiin) discussed the
meaning intended by the statement “al-’asl fi al-’ashya’ al-
‘ibahah” — “the default principle concerning things is
permissibility.” They asked whether this permissibility refers to
rational permissibility — that is, a judgment of the intellect in its
original sense, independent of revelation — or whether it refers
to Shar't permissibility, that is, after the coming of divine
commands and prohibitions.

As for the second, it concerns their disagreement and interpretive
approaches regarding the ruling on material objects from which
benefit is derived before revelation, and the ruling on human
actions before the coming of the Shari‘ah. The detailed
discussion of both matters can be found in the works of wusul al-
figh'.

Accordingly, what Imam al-Huda denies in his statement is the
authority of reason in declaring things lawful or unlawful. This is
because, according to him, the actions of human beings have no
ruling prior to revelation — they cannot be described as good
(hasan), evil (qabih), prohibited, or permissible before the
Shari‘ah.

In contrast, Bishr and most of the Mu tazilah held that the
intellect is capable of independent judgment regarding actions.
Thus, they maintain that justice is inherently good and
oppression inherently evil, and so on.

! Al-Bahr al-Muhit by al-Zarkash1 (1/152) et seq.
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However, discussing this issue — that is, the ruling before the
coming of revelation — 1is essentially a philosophical and
historical research. It has little practical implication except in rare
and exceptional cases. Among such cases, for example, is when a
person exists in complete isolation on an island, having no
contact with anyone who could convey revelation to him.
Another example is when the natural state of things changes from
what the Shari‘ah originally addressed — as when wild beasts
become domesticated animals. For instance, the camel was
originally a wild animal but gradually became domesticated over
time. Or if snakes were to lose their venom and harmful nature,
becoming harmless creatures.

In such rare circumstances, discussing the question might bear
some practical importance; otherwise, it remains largely a
philosophical debate.

Moreover, some scholars denied the very notion of there ever
being a period devoid of divine law. They asserted that no time or
nation was ever without a Shari'ah. Ibn al-Najjar said in Sharh
al-Kawkab al-Munir: “The correct view is that there has never
been a time without a divine law. This was stated by al-Qad1, and
it is apparent in the words of Imam Ahmad, for when Allah first
created Adam, He said to him: “dwell, you and your wife, in
Paradise and eat therefrom in [ease and] abundance from
wherever you will. But do not approach this tree...”' He
commanded and forbade them immediately after their creation —
thus, every era was governed by divine instruction.

Al-Jazart said: “No nation was ever devoid of a divine proof
(hujjah),” and he cited Allah’s saying: “Does man think that he

! [Al-Baqarah: 35].
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will be left suda (neglected)?”l, and al-sudd means “one who is
neither commanded nor forbidden.” He also cited Allah’s saying:
“And We certainly sent into every nation a messenger,”* and His
saying: “And there was no nation but that there had passed within
it a warner.”>”*

Among the evidences cited by those who hold that the default
principle is suspension (tawaqquf) is Allah’s saying: “They ask
you, [O Muhammad], what has been made lawful for them.””

They argue: “Had the matter been one of permissibility (ibahah),
they would not have asked about what is lawful (halal), but
would have sufficed with what was mentioned as unlawful
(haram).”

The response to this begins with understanding the reason for
revelation (sabab al-nuzil) of this verse.

It was reported that “Adiyy ibn Hatim al-Ta’'1 said: “I asked the
Messenger of Allah (peace and blessings be upon him), ‘We are a
people who hunt with dogs and birds of prey. What is lawful for
us from that?” He (peace and blessings be upon him) replied:
‘Whatever you train of a dog or a bird of prey, and then you send
it forth while mentioning the Name of Allah over it — eat
whatever it catches for you...” I said, ‘What if other dogs mix
with ours when we send them out?” He (peace and blessings be
upon him) replied: ‘Do not eat until you know that your dog
caught it for you.” Then this verse was revealed.”®

; [Al-Qiyamah: 36].

3 [Al-Nahl: 36].

4 [Fatir: 24].

s Sharh al-Kawkab al-Munir (1/323).

p [Al-Ma’idah: 4].

Bahr al-"Ultim by al-Samargandit (1/370).
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Magqatil ibn Sulayman mentioned that the verse was revealed
when Zayd al-Khayr and “Adiyy ibn Hatim al-Ta’iyyan asked the
Prophet (peace and blessings be upon him), saying: “O
Messenger of Allah, the dogs of Al Dir" and Al Hurayyah hunt
gazelles, cattle, and donkeys. Some of them die before we can
slaughter them, and Allah has prohibited carrion. So, what is
lawful for us?” Then Allah revealed: “They ask you, [O
Muhammad], what has been made lawful for them.”*

Others, including Ibn “Atiyyah and Ibn al-"Arabi, reported that
the cause of revelation was that Jibril refused to enter the
Prophet’s house because a dog was present. The Prophet (peace
and blessings be upon him) then ordered that dogs be killed, and
this became widespread until few were left. The Companions
then asked: “O Messenger of Allah, what is lawful for us from
among this species that you have commanded to be killed?” So,
Allah revealed this verse’.

From these narrations, the question mentioned in the verse can be
understood in two possible ways:

1. It was a question concerning a specific issue — namely,
the ruling on hunting dogs — and thus does not indicate
that the default principle is prohibition, but rather that they
were seeking clarification on the details of a specific issue.

2. Since the verses preceding it mentioned prohibitions in
Allah’s words “hurrimat ‘alaykum...” (“Forbidden to you
are...”), it was fitting for them to ask thereafter about what
is lawful, seeking guidance in the details of what is

! Tafstr Mugatil ibn Sulayman (1/454) and see Ma‘alim al-Tanzil li al-Baghaw1
3/16).
Al-Muharrar al-Wajiz by Ibn ‘Atiyyah (2/156) and "Ahkam al-Quran by Ibn
al-"Arabi (2/32).
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permitted. The evidence for this is that they were answered
in a general manner: “Say, ‘Lawful for you are the
wholesome things’”’, which encompasses all that is halal
and wholesome.

Al-Jassas al-Razi commented: “The apparent meaning of this
verse serves as evidence that all pleasant things are lawful except
what has been specified as prohibited by clear evidence.”

Al-Zamakhshart likewise said: “Allah has permitted for you the
tayyibat (wholesome things), meaning those that are not vile, that
1s, everything whose prohibition has not been established by the
Book, the Sunnah, or by the reasoning of a qualified mujtahid.”

As for what has been cited from the Sunnah by those who claim
that the default principle in things is prohibition, it also does not
constitute valid proof.

They refer to the Prophet’s (peace and blessings be upon him)
saying: “Whoever performs an action that is not in accordance
with our command, it 1s rejected.”3

This requires clarification of the phrase “not in accordance with
our command.” Does affirming the principle of default
permissibility fall under this restriction — or is it, in fact, an
instance of acting upon what the Shari 'ah already presumes to be
permissible?

When one considers the practice of the Companions and the
Prophet’s approvals, it becomes evident that what is meant by
this hadith is contradicting an established and known ruling, not
acting upon the principle of permissibility. We have already seen

;  Ahkam al-Qur’an by al-Jassas (2/393).
Al-Kashshaf (1/640).
Previously authenticated.
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examples of this — such as Abu Bakr’s taking a financial risk
(mukhatarah) or the man who performed rugyah (healing
incantation) with Sirat al-Fatihah — both of which were
contracts or actions initiated without prior reference to the
Prophet (peace and blessings be upon him). Since they had not
heard from him any prohibition concerning them, they acted
upon the principle of permissibility. When the Prophet (peace and
blessings be upon him) later learned of these actions, he did not
reject them or classify them under the ruling in the hadith of
‘A’ishah.

Furthermore, many scholars affirmed the principle of istislah’
(consideration of public interest) in Shari ‘ah, both in theory and
practice, without considering it an innovation in religion.
Numerous actions and contracts have been introduced on the
basis of maslahah (public benefit) — such as minting currency,
building prisons, burning extra copies of the Mushaf during the
caliphate of ‘Uthman, declaring espionage by Muslims
punishable by death, documenting marriage contracts in writing,
stipulating specific formulas for marriage, obligating parents to
educate their children, and administering vaccinations — all of
which are new practices but cannot be classified as rejected
innovations (radd).

Moreover, among the pieces of evidence cited by those who
argue that the default principle is prohibition—but which does
not stand as valid proof—is the statement of the Prophet (peace
and blessings be upon him) in the story of the emancipation of
Barirah: “What is the matter with people who stipulate conditions
which are not in the Book of Allah...?”

They argued that his saying, “which are not in the Book of

! Also called masalih mursalah.
Previously authenticated.
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Allah,” means that any condition not explicitly mentioned in the
Qur’an is invalid. However, this interpretation is inaccurate. The
phrase “not in the Book of Allah” actually means “contrary to the
judgment of Allah,” because the Qur’an mentions only general
principles of contractual conditions—such as mutual consent and
the prohibition of consuming wealth unjustly—while the detailed
conditions are not explicitly stated in the Book of Allah'.

For instance, the requirement that the subject matter or price
must have lawful monetary value (mal mutagawwim) is among
the recognized conditions for the validity of contracts, yet it is
not mentioned explicitly in the Qur’an. Similarly, the stipulation
of offer and acceptance (ijab wa-qabul) as essential pillars of
contracts is not textually stated in the Qur’an. Nevertheless, no
one claims about such matters by citing, “What is the matter with
people who stipulate conditions not found in the Book of Allah?”

The correct understanding is that the Qur’an and the Sunnah
include both general and specific rulings, and whatever falls
under the general rulings is indeed part of “the Book of Allah.”
Thus, it is unnecessary for every specific instance to be textually
mentioned, and nothing is excluded except that for which explicit
evidence of exclusion exists.

Ibn al-Qayyim (may Allah shower him with mercy) commented
on this hadith saying: “It is known that every condition which

! Ibn al-Qayyim said, in explaining the expression “Kitab Allah” in the hadith:
“It is known that what is meant by it is certainly not the Qur’an, for most valid
conditions are not stated in the Qur’an; rather, they are known from the Sunnah.
Thus, it becomes clear that what is intended by Kitab Allah is His ruling, as in
His saying, ‘So for whatever you enjoy [of marriage] from them, give them
their due compensation as an obligation’ [al-Nisa’: 24], and in the saying of the
Prophet Muhammad (peace and blessings be upon him): ‘The ruling of Allah is
retribution (qisas).” I 'lam al-Muwaqgqi ‘in (3/113).
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contradicts the judgment of Allah is invalid, for it opposes His
ruling and is thus void. When the Messenger of Allah (peace and
blessings be upon him) judged that the wala’ (right of allegiance)
belongs to the emancipator, any condition contrary to that ruling
1s a condition opposing the judgment of Allah. But where in this
hadith is there an indication that every contract or condition not
explicitly prohibited is automatically invalid or unlawful? Rather,
the very act of prohibiting such unrestricted contracts or
conditions would itself be transgressing the limits of Allah.”!

From the above discussion, it becomes evident that the default
principle in all things (al-’asl fi al-’ashya’) is permissibility
("ibahah), except where a textual proof establishes prohibition.
Similarly, the default in contracts is validity and effectiveness
unless proven otherwise by Shari‘ah evidence. The default in
material objects is purity unless proven to be impure. The default
in tangible entities is permissibility of benefit unless the Shari'ah
forbids their use. The default in acts of worship is performance
unless ceased by revelation. The default in conditions and
stipulations is validity unless a specific text invalidates them.

Ibn Taymiyyah (may Allah shower him with mercy) stated:
“Know that the default principle regarding all existing entities—
regardless of their types and characteristics—is that they are
absolutely lawful for human use, and that they are pure, not
forbidden to touch, handle, or make use of. This is a
comprehensive statement, a general rule, and an outstanding
maxim of immense benefit and abundant blessing, to which the
scholars of Shari‘ah resort in countless matters and human

occurrences.”

; 'T'lam al-Muwaqgqi‘Tn (3/114).
Majmi" al-Fatawa (21/535).
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He further said: “I am not aware of any disagreement among the
early scholars that whatever lacks evidence of prohibition is
unrestricted and not forbidden. Indeed, many of those who have
written on the principles and branches of jurisprudence (usil and
furii" al-figh) have explicitly stated this, and some of them have
even reported consensus upon it, either with certainty or with a
degree of conjecture approaching certainty.””!

It remains to be noted that most of those who claim that the
default principle concerning benefits, actions, contracts, and
conditions 1is prohibition, contradict this principle in their
practical applications and detailed rulings. An example of this
inconsistency can be found in the case of Ibn Hazm (may Allah
shower him with mercy).

Ibn Hazm explicitly states in several places throughout his
works—both in ‘usil and furii ' —that this is his position. For
example, he says in al-Muhalla: “Whoever is certain of the
prohibition of something through an explicit text from the Qur’an
or from the Messenger of Allah (peace and blessings be upon
him) must consider it forbidden and void forever. And whoever is
certain of its permissibility by a text, as we have mentioned, must
deem it permissible and valid forever. And whoever is certain of
the obligation of something by a text must hold it obligatory
forever. There is no fourth category in religion whatsoever. As for
that whose ruling is not clear to him from the mentioned text, let
him withhold from it and say as the angels said: “We have not
knowledge except what You have taught us.” Anything beyond
this is misguidance.”

He also says: “It is not lawful to sell a commodity on the

! Ibid. (21/538).
Al-Muhalla (7/334, Issue 1448).
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condition that payment be made in a specified place or that
delivery of the commodity take place in a specified place,
because that is a condition not found in the Book of Allah, and it
is therefore void.”'

Ibn Hazm, moreover, validates only seven conditions in sale
contracts, as he explicitly states, and considers any other
condition void, rendering the contract itself invalid. He says:
“Every condition that occurs in a sale—whether stipulated by
both parties or by one of them with the consent of the other—if
they make it either before or after the conclusion of the sale, and
not at the moment of contract, then the sale 1s valid and
complete, and the condition is void and not binding. However, if
they mention that condition during the act of contracting, then the
sale 1s null and void, and the condition too is void—except for
seven specific conditions.”

Despite Ibn Hazm’s attempts to remain consistent in applying his
principle, we find that he departs from it in several issues. For
example, he invalidates the contract of a coerced person (al-
mukrah) based on explicit textual evidence but validates the
contract of a person in distress (al-mudtarr), relying on a rational
argument that is prone to objection. He says, after rejecting two
weak reports prohibiting the sale by the distressed: “Since these
two reports are not authentic, we must seek the ruling elsewhere.
We find that everyone who buys food for himself and his family
for eating or for clothing is undoubtedly in necessity (idtirar) of
that purchase. If the sale of such a distressed buyer were invalid,

! Ibid. (7/340-341, Issue 1456). The majority permitted it because it does not
change the essence of the contract.

Ibid. (7/319, Issue 1447). The majority of jurists argued for the permissibility
of setting conditions in an absolute sense except for invalid conditions, no
matter being the condition one of the seven specific conditions or not.
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then the sale of everyone who does not produce his own food
would be invalid, and that is false by consensus and by the
necessity of transmission from all communities.””

The error in Ibn Hazm’s reasoning stems from a false
assumption: that everyone who does not produce his own
sustenance 1s thereby in necessity or equivalent to one in
necessity, and thus compelled to relinquish his wealth to the
seller. This is incorrect, since many people who purchase goods
do not perceive themselves as coerced or distressed; rather, they
view the transaction as a fair exchange, wherein their money
equals the effort they would have expended to produce their
sustenance.

Here lies the contradiction: Ibn Hazm recognized the similarity
between coercion and necessity, yet—since analogy (giyas) was
contrary to his methodology—he refrained from drawing an
analogy between the two, while at the same time denying that the
default principle of contracts is permissibility. Hence, he was
compelled to justify his ruling in a way that exposed this
inconsistency.

A similar contradiction appears in his discussion of adding a gift
to a loan. He completely forbade such a condition, saying: “It is
not lawful to stipulate that the debtor return more or less than
what he borrowed... nor to stipulate anything better or inferior
than what was taken... nor to stipulate a different type in
exchange.”

He then says regarding gifts: “The gift given by a debtor to his
creditor, or his hosting him, is lawful as long as none of it is

! Al-Muhalla (7/511, Issue 1530).
Al-Mubhalla (6/347, Tssue 1193).
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stipulated; but if it is based on a stipulation, then it is unlawful.”!

However, when it comes to the issue of ju'alah (a reward
contract), Ibn Hazm rejects it in principle yet deems fulfilling the
promised payment commendable. He writes: “It is not
permissible to issue a binding judgment enforcing a ju 'l upon
anyone. So, if one says to another, ‘If you bring me my runaway
slave, you shall have a dinar,” or, ‘If you do such and such, you
shall have a dirham,” or the like—and the other does so—no
judgment 1s rendered compelling payment. Yet it is
recommended for the promisor to fulfill his promise.’

Here, we observe that he prohibited a transaction such as ‘Lend
me your money, and I will give you a gift in return,” regarding it
as riba (usury), but at the same time recommended fulfilling a
reward promise— ‘Whoever brings me my runaway slave, I will
give him such and such’—even though in both cases the payment
1s tied to a contract. The former, in his view, is riba, while the
latter involves gharar and jahalah (uncertainty).

He further says: “It is not lawful to sell an animal except for a
benefit—either for eating, riding, hunting, or as medicine. If it
serves no purpose for any of these, then its sale and ownership
are unlawful, for that would be wasting the buyer’s wealth and
consuming the seller’s wealth unjustly. And Allah has permitted
trade, and that does not include waste or injustice.”3

Yet Ibn Hazm here fails to mention adornment (zinah) as a
legitimate benefit, even though it is explicitly stated in Sirat al-
Nahl: “And [He created] the horses, mules and donkeys for you

; Tbid. (6/359, Issue 1208).
Ibid. (7/33, Issue 1327).
Ibid. (7/512, Tssue 1531).
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to ride and [as] adornment.”® Furthermore, while he excluded
buying animals for racing in this context, he explicitly permitted
racing elsewhere, saying: “Racing with horses, mules, donkeys,
and even on foot is fair.”?

Thus, how can racing be considered lawful while the purchase of
animals for such purposes is deemed impermissible simply
because it does not fit within his four allowable categories?

! [A1-Nahl: 9].
Al-Muhalla (5/424, Tssue 971].
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Section Three

The Default Principle Regarding Contracts in

Modern Laws

The eminent jurist al-Sanhuri discusses in al-Wasit the
development of contracts in terms of restriction, expansion, and
permissibility. He reviews Roman law and the legal situation in
the Middle Ages—when the Church held authority—then
examines contracts during the era of economic progress and the
dominance of capitalism, followed by the influence of socialism,
until the concept of contracts ultimately stabilized in light of
these successive factors'.

Al-Sanhiirt also addresses the notion known as “the autonomy of
will” (Sultan al-’Iradah), explaining that: “The proponents of
this principle hold that the will possesses the supreme authority
in forming the contract, in the effects that result from it, and even
in all legal relationships, whether contractual or otherwise.””
However, this principle of autonomy of will has been criticized
for disturbing the balance between economic powers.

Stages of Development:

I. Roman Law: At no stage did Roman law recognize the
doctrine of the autonomy of will in its full form, since the
mere agreement of two wills did not constitute a contract
nor generate a legal obligation”.

2. The Middle Ages: Formalism® in contracting did not
immediately disappear; the will did not gain independence

; AL-Wasit (1/137) et seq.
3Ibid.(1/141).
4Ibid.(1/142).
The formulation of the words, sentences and conditions.
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in forming contracts except gradually. This gradual shift
was influenced by the authority of the Church, along with
economic and political factors'—all of which contributed
to strengthening the autonomy of the will.

3. The Seventeenth and Eighteenth Centuries: The
principle of autonomy of will became firmly established in
the seventeenth century and reached its peak in the
eighteenth century, when economic, philosophical, and
political  theories—permeated with the spirit of
individualism—spread widely, celebrating the idea of a
natural law founded upon personal freedom and the
independence of the individual’s will®.

The power of this principle became so pronounced that it formed
the foundation upon which legal theories of obligations and their
consequences were built.

Thus, the contracting parties were bound only by their mutual
will>. Whatever obligation the promisor voluntarily undertook
became a valid and enforceable debt upon him, since his
commitment was founded upon his own will. Therefore, it was
not permissible to restrict the legal effects of a contract on the
grounds that one of the parties was disadvantaged, so long as he
had willingly accepted such disadvantage. Likewise, the worker
who enters into a contract with his employer is considered free
and independent in his choice and must abide by the obligations
he undertakes. It is not essential in a contract that there be
equivalence between the two exchanged items; rather, what

U AL-Wastt (1/143).
Al-Wastt (1/144). Jean-Jacques Rousseau authored his The Social Contract,
and on its basis came the Napoleonic Code, which prioritized individual

greedom and respect for personal will.
Al-Wastt (1/144).
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matters is the equality between the two contracting parties
themselves, as long as each possesses his freedom and
independent will".

Only exceptional cases were excluded—such as when a
contracting party is a minor, insane, or deceived by fraud or
manipulation. Beyond such cases, man is deemed free and
independent in his will®.

4. When large-scale industries developed, major
corporations were founded, and labor unions were
organized, this environment fostered the spread of
socialist thought in response to individualism. As a result,
the principle of the autonomy of will (Sultan al-Iradah)
was significantly influenced. New legal doctrines began to
emphasize social considerations between contracting
parties, asserting that a contract is not merely a private
arrangement but a social institution designed to achieve
social solidarity and to direct individual will toward this
collective purpose’.

Hence, ownership itself was no longer viewed as an unrestricted
expression of the owner’s will; rather, this will become subject to
numerous limitations stemming from the requirements of social
solidarity®.

5. The stage of equilibrium and moderation came next—a
stage that sought to balance the autonomy of will with
public law. Here, contracting was determined not solely by
individual will but by the public interest. For instance,

; Tbid. (1/145).

* Ibid.

- Tbid. (1/146).
Al-Wasit (1/147).
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while a marriage contract is initiated by the consent of the
parties, its consequences are regulated by law according to
what serves the welfare of the family and society’.

In light of this, the boundaries drawn by modern law regulate
contractual relationships: they recognize the autonomy of will
but confine it within reasonable limits where individual will,
justice, and public welfare maintain equilibrium®.

Thus, contracts in modern legal systems are based on a general
foundational principle—that “the default principle regarding
them is permissibility.” Contracting and its effects are only
restricted when prohibited by law or by the general customs
approved by society. Accordingly, the law distinguishes between
named and unnamed contracts (as discussed earlier). Notably,
unnamed contracts are subject only to general conditions such as
mutual consent, legal subject matter, legal cause, and adherence
to public order. Apart from these, they remain permissible by
default, and one may conclude any number or kind of them.

From the above discussion, the following conclusions can be
drawn:

I. The term ‘aqgd (contract) is a broad expression that
includes what a person binds upon himself (such as vows),
as well as what arises between two wills that create mutual
obligations between the parties.

2. Contracts, in both Shari‘ah and civil law, are classified
into various categories, and such divisions arise from
specific legal considerations that justify them.

3. Civil law differs from Shari’ah in distinguishing between

; Tbid. (1/148).
Tbid. (1/149).
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named and unnamed contracts; however, this does not
imply that Shari'ah rejects such classification. Rather, it
leaves newly arising forms of contracts open for scholarly
ijtihad (juristic reasoning) in every time and place.

. The majority of jurists have stated that the default principle
regarding contracts 1is permissibility, validity, and
effectiveness. Others held that the default is prohibition,
while some suspended judgment until clear evidence of
either permissibility or prohibition appears.

. Upon examining the evidences of each group, the view
affirming permissibility, validity, and effectiveness as the
default principle is preponderant—due to the strength and
diversity of its proofs and its harmony with the general
objectives (maqasid) and universal maxims (qgawa'id
kulliyyah) of Shari‘ah.

. The position asserting prohibition harms the Shari‘ah,
obstructs the welfare of people—whose interests the divine
laws were revealed to preserve—and imposes undue
hardship, which Shari ‘ah explicitly lifts.

. Civil law has also adopted the stance that the default
principle regarding contracts is permissibility, validity, and
effectiveness, except where the law or public custom
forbids otherwise.

. The practical implications of this principle in the domain
of contracts are as follows:

o The permissibility of new types of contracts unless
proven contrary to Shari ‘ah.

o The permissibility of contractual stipulations unless
shown to violate Shari ‘ah.
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o

No need to analogize a new contract with an already
permitted one, since its default ruling is
permissibility.

The burden of proof lies upon the one who prohibits,
not the one who permits. It should not be asked,
“What is the evidence for permissibility?” Rather,
the question should be directed to the objector:
“What is the evidence for prohibition?”

This principle ensures flexibility in financial and
commercial legislation.
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Chapter Two

Gharar (Uncertainty) and Its Impact on
Contracts

Section One: Definition of Gharar and Evidence for Its
Prohibition

Section Two: The Effect of Forbiddance on Contracts
Section Three: Types and Categories of Gharar

Section Four: Contracts Containing Probable Gharar over
Which Jurists Differed

Section Five: Contracts Containing Probable Gharar
Unanimously Permitted by Jurists

Section Six: Instances of Gharar within Contracts
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Section One

Definition of Gharar and the Evidence for Its
Prohibition

First: Definition of the Term in Language and Jurisprudence
Linguistically, gharar revolves around meanings such as risk,
uncertainty, and hazard. It refers to anything surrounded by
danger, whose outcome is unknown, or which appears contrary to
its reality.

For instance, the Arabic expression rajulun ghirr (a naive man)

denotes one who lacks experience'. Similarly, mirage (sarab) is
. : 2

called gharar because its appearance deceives the observer”.

It is also said: aghrartuhu bi shay in—*I deceived him or caused
him to suffer harm or destruction.” From this comes the term
bay" al-gharar (a sale involving uncertainty), referring to any
transaction characterized by uncertainty or risk.

Likewise, the adjective ghuriir (delusion) derives from this root,
describing someone who is deceived by falsehood. From this
meaning also stems the term mukhdatarah (speculative risk)3,
which in figh refers to the uncertainty in contracts arising from
the risk of unknown outcomes.

The word gharar appears in the historical report about Abi Bakr
al-Siddiq’s wager with Ubayy ibn Khalaf over the victory of the
Byzantines or Persians. Al-Maward1 states in al-Nukat wa al-
‘Uyin: “Al-Naqqash reported that when Abu Bakr intended to
migrate with the Prophet (peace and blessings be upon him),

; Lisan al-"Arab, entry under “gharar” (11/30) et seq.
Ibid.
It is murahanah (wagering).
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Ubayy ibn Khalaf held him and said: ‘Give me a guarantor for
the wager (kafil bi-l-khatar) if the Persians prevail.” So, he
guaranteed him through his son “Abd al-Rahman.”"

Second: Definition of Gharar in Islamic Jurisprudence

The fugaha’ (jurists) of various schools have offered differing
definitions of gharar. Even within the same school, expressions
vary between broad and narrow formulations. However, they all
agree on the essential notion that gharar involves risk and
uncertainty regarding the outcome.

According to the Hanafis, al-Sarakhs1 defined gharar as: “That
whose outcome is hidden.”?

He mentioned this while discussing al-Shafi‘1’s and the Hanaft
positions on a person buying something unseen.

Al-Sarakhst wrote: “If a man buys a leather bag full of oil, or
wheat in a sack, without seeing its contents, then upon seeing it
he has the option to confirm or annul the sale—according to us
[referring to the HanafT1 school].

Al-Shafi‘1 (may Allah shower him with mercy) said: if the type
of commodity is unknown to the buyer, the contract is invalid
without dispute; but if the type is known, he has two opinions.
He argued based on the Prophet’s (peace and blessings be upon
him) forbiddance of bay ' al-gharar (the sale of uncertainty), and
gharar means that whose outcome is hidden—something true in
a sale involving unseen goods.”

Al-Kasani (HanafT) defined gharar as: “A risk where existence
and nonexistence are equally probable, akin to doubt.”* He

; Al-Nukat wa al-"Uyiin (4/297).
 Al-Mabsiit (13/68).
- Thid.

Bada'i al-Sand’i’ (5/163).
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mentioned this definition while discussing the position of
Shafi‘1s regarding the same aforementioned issue.

He commented on the same issue, saying: “The hadith may refer
to gharar as risk, or it may derive from ghurir (deception); thus,
the hadith cannot be conclusive with such ambiguity.
Alternatively, it may refer to uncertainty within the essence of the
contract—such as a contract suspended upon a condition or
future event—so we interpret it consistently with all
indications.”"

Among the Malikis, al-Qaraft defined gharar as: “That whose
occurrence is unknown—Ilike a bird in the sky or a fish in the
water.”

Al-Abi defined it in Jawahir al-Iklil as: “Risk and fluctuation
between what fulfills one’s purpose and what does not.””

Among the Shafi'ts, al-Shirazi defined it as: “That whose
condition is concealed and whose outcome is unknown.””

Al-Sharqawi said: “Bay’ al-gharar is a sale whose outcome is
hidden, or one wavering between two possibilities—the more
likely being loss; it includes what is unknown, unspecified, or
unseen before contracting.””

Among the Hanbalis, Ibn al-Qayyim defined gharar as: “That
which cannot be delivered, whether it exists or not.”® In Zad al-
Ma‘ad, he wrote: “Gharar 1s that which fluctuates between
realization and loss, or that whose reality is concealed and

Ibid.

Al-Furtq (3/403).

Jawahir al-"Ikl1l (2/21).

Al-Muhadhdhab by al-Shirazi (3/30).

Hashiyat al-Sharqaw1 ‘ala Tuhfat al-Tullab (2/9).
‘I'lam al-Muwaqqi ‘in (3/207).
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. . 1 . .
identity unknown.”” He also stated: “Gharar is uncertainty
between existence and nonexistence.”

Among the Zahiris, Ibn Hazm defined gharar as: “A contract
concluded while ignorant of the quantity or characteristics of the
subject matter at the time of contracting,” or as “a sale in which
the buyer does not know what he is buying, or the seller does not
know what he is selling.””

Ibn Taymiyyah summarized it succinctly: “Gharar is like
gambling (maysir), for it involves an unknown outcome; thus, its
sale is a form of maysir, which is gimar (betting).””

From the previous exposition of gharar as defined by the various
jurists and schools, we can develop an objective analysis of its
definitions and their main components as follows:

First Analysis: Gharar in Terms of Content

1. Uncertainty regarding attributes, quantity, or the object
itself: This appears in the definitions of al-Qarafi, Ibn al-
Qayyim, and Ibn Hazm.

2. Uncertainty of the outcome or result: This is found in the
definitions of al-Sarakhst and al-Shirazi.

3. Inability to deliver the subject matter: This appears in Ibn
al-Qayyim’s definition.

4. Reluctance between existence and non-existence: This is
reflected in the definitions of al-Kasani, al-Sharqaw1, and
Ibn al-Qayyim.

Zad al-Ma'ad (5/822).

Ibid. (5/824).

Al-Muhalla (7/287).

Ibid. (7/358).

Al-Qawa‘id al-Niraniyyah, p. 169.
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5. Excessive risk-taking or speculation: This can be inferred
implicitly in the definitions of al-Aby and al-Sharqaw1.

6. Unfair disadvantage or inequity (ghubn): This aspect is
found in Ibn Hazm’s definition.

Second Analysis: Gharar in Terms of Conceptualization

Jurists’ perspectives on the concept of gharar varied, and the
following patterns can be observed:

1. Some focused on the rational-probabilistic aspect, linking
it to doubt and uncertainty about the existence of the
subject matter or the realization of its purpose.

2. Others connected the technical meaning to its linguistic
root, emphasizing concealment and obscurity, and
assessing gharar based on the outcome of the contract
rather than its state at the moment of conclusion.

3. Some jurists emphasized quantitative aspects, treating
gharar as a form of excessive vagueness.

4. Others combined the definition with illustrative examples
to render it more precise and practical.

Third Analysis: Gharar in Terms of Doctrinal Independence
Upon examining most of the definitions of gharar found in the
figh manuals, we notice that they usually appear within
discussions of specific rulings and not as independent topics. The
definitions are typically embedded in the commentary on
transmitted texts (nusis sam‘iyyah) or in applied juridical
discussions.

Hence, we may conclude that most early definitions of gharar
were not introduced as formal entries at the beginning of
chapters, but rather evolved as explanatory comments derived
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from examining the underlying causes of prohibition across
various legal issues.

For instance, al-Kasani did not dedicate a specific chapter to
gharar; he referred to it incidentally while discussing prohibited
sales and the disagreement between the Hanafis and the Shafi‘Ts.
Similarly, Ibn Rushd in al-Bayan wa al-Tahsil mentioned gharar
while discussing sales of madamin (embryos of females),
maldgih (semen of males), and muzabanah (barter of fruits
before ripeness).

Thus, the concept of gharar was not originally articulated as a
distinct theoretical doctrine in early figh literature. Rather, it
emerged gradually through the observation of legal reasoning in
dispersed subsidiaries of jurisprudence, and was later
systematized by later scholars into well-defined terminological
expressions.

Second: The Transmitted Texts Used as Evidence in the
Chapter of Gharar

When we examine the Qur’an—the primary source of inference
in Islamic law—we find that the term gharar itself does not
appear explicitly in the sense used by jurists in their definitions.
The only occurrences of the root (gh-r-r) in the Qur’an appear in
other contexts, generally carrying the linguistic sense of
deception or delusion, such as in the verse: “And what is the life
of this world except the enjoyment of delusion.”’ In another
verse, Allah Almighty says: “and be not deceived about Allah by
the Deceiver [i.e., Satan].”2

In the first instance, ghurir denotes falsehood and deceit, while

"' [Aal ‘Tmran: 185].
[Lugman: 33].
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in the second it refers to Satan or carnal desire.

Nevertheless, jurists have inferred the ruling of gharar from a set
of Qur’anic texts that generally prohibit batil (falsehood and
injustice) in financial dealings. Among these are: “O you who
have believed, do not consume one another's wealth unjustly.”!
They regarded gharar as a form of batil, since it entails the
unlawful consumption of another’s property without due right.
Similar indications are found in: “And [for] their taking of usury
while they had been forbidden from it, and their consuming of
the people's wealth unjustly,”* and in: “O you who have believed,
indeed many of the scholars and the monks devour the wealth of
people unjustly.”

In these verses, gharar and jahalah (uncertainty) in contracts are
treated as manifestations of batil—that which the Shari‘ah
forbids.

Al-Tabari commented: “Their consuming one another’s wealth
unjustly refers to usury, gambling, fraudulent bidding (najsh),
and oppression.”

As-Suddt said: “Their consuming one another’s wealth unjustly
refers to fornication, gambling, fraudulent bidding, and
injustice.””

Al-Mawardi said: “It includes three interpretations. First, that it
refers to fornication, gambling, underpayment, and oppression as
stated by as-Suddi; second, that it denotes invalid contracts as
attributed to Ibn °“Abbas; and third, that it was initially a

[Al-Nisa’: 29].

[Al-Nisa’: 161].

[Al-Tawbah: 34].

Tafsir al-TabarT (6/626).
Tafsir Ibn Ab1 Hatim (3/927).
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prohibition on eating food offered in hospitality without
purchase, later abrogated by the verse in Siirat an-Nur, “nor upon
yourselves when you eat from your [own] houses,” as attributed
to al-Hasan and ‘Tkrimah.”!

Al-Baghawt wrote: “By unlawful gain such as usury, gambling,
theft, robbery, treachery, and the like; it has also been said that it
refers to invalid contracts.”

Ibn al-"Arabi1 explained: “Batil excludes every countervalue not
sanctioned by the Shari‘ah—such as usury, jahalah (uncertainty),
or corrupt consideration like wine, swine, or the forms of usury.”3

Ibn al-Faras said: “God has forbidden the consumption of wealth
through gambling, wine, and ighrar (deceptive or risky
transactions) such as the proceeds of invalid sales.”

Al-Qurtub1 wrote: “Among the forms of unlawful consumption
of wealth is the bay' al-'urban (earnest money sale); this is
invalid and impermissible according to the jurists of the major
centers of learning in the Hijaz and Iraq, for it falls under
gambling, gharar, and excessive risk.”

Ibn Kathir said: “That is, through all forms of unlawful gain such
as usury, gambling, and all other kinds of deceitful practices.”®

In truth, the term batil in these verses is general and inclusive,
encompassing multiple individual and collective forms of
injustice. The expression “and do not consume one another’s
wealth unjustly” is not in the same level of clarity of “Prohibited

; Al-Nukat wa al-"Uytn (1/474).

3 Ma‘alim al-Tanzil (2/199).

4 "Ahkam al-Qur’an by Ibn al-"Arabi (1/521).
s "Ahkam al-Qur’an by Ibn al-Faras (2/156).
¢ Al-Jami i "Ahkam al-Qur’an (5/150).
Tafsir al-Qur’an al-"Azim (2/268).

-03 .-



to you are dead animals.” The case of dead animals, for instance,
1s explicit and self-evident, whereas batil is a general term whose
specific applications depend on the Shari‘ah’s designation of
what constitutes falsehood.

Accordingly, before invoking these verses as evidence for the
prohibition of gharar, one must first establish a legal ruling
equating gharar with batil. Only then does it properly fall under
the authority of the transmitted text. Otherwise, the argument
becomes circular—deriving both definition and ruling from one
another.

Therefore, if a separate, explicit text establishes the prohibition
of gharar, these verses may be cited by way of corroboration
(ta ’kid) rather than as primary evidence (ta 'sis).

If we turn to the Prophetic Sunnah, we find that its texts are far
more explicit and illustrative concerning gharar—both in its
definition and its ruling. Among the most significant ahadith are
the following:

1. As narrated by Muslim from Abu Hurayrah (may Allah be
pleased with him): “The Messenger of Allah (peace and
blessings be upon him) forbade the sale of pebbles and the
sale involving gharar.”

2. In Musnad Ahmad, it is reported from ‘Abdullah ibn
‘Umar (may Allah be pleased with him) that: “The
Messenger of Allah (peace and blessings be upon him)
forbade the sale involving gharar. During the pre-Islamic
period, they used to sell camels that were yet to give birth,
and even what was in the womb of those unborn. The

! Sahth Muslim (4/1513). In his Sunan, Al-Daraqutni introduced gharar first
then bay ‘ al-hasah (Sunan al-Daraqutni (2842).
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Messenger of Allah (peace and blessings be upon him)
forbade such sales.”"

3. There are several other narrations that do not explicitly
mention the word gharar, yet prohibit transactions based
on uncertainty and vagueness, the very causes of gharar.

Among them is what al-BukharT narrated from ‘Abdullah
ibn ‘Umar (may Allah be pleased with him): “The
Messenger of Allah (peace and blessings be upon him)
forbade the sale of habal al-habalah. It was a form of sale
practiced in the pre-Islamic period, wherein a man would
purchase a she-camel until she gave birth, and then until
what was in her womb gave birth.”

Also, al-Bukhari narrated from Abii Sa'id al-Khudri (may Allah
be pleased with him): “The Prophet (peace and blessings be upon
him) forbade munabadhah—throwing one’s garment in sale to
another before examining it—and forbade mulamasah, which
means touching the garment without seeing it.””

Similarly, al-Tabarani in al-Mu jam al-Kabir and al-Mu jam al-
Awsat, and ad-Daraqutni in as-Sunan, narrated from Ibn ‘Abbas
(may Allah be pleased with him): “The Messenger of Allah
(peace and blessings be upon him) forbade selling fruits before

they ripen, wool on the back of the animal, and milk in the
udder.”*

Abu Dawiid and others narrated from Hakim ibn Hizam (may
Allah be pleased with him): “I said: O Messenger of Allah, a man

! Musnad "Ahmad (6437).

; Sahth al-Bukhart (2143).
4 Sahth al-Bukhart (2144).
Al-Mujam al-Kabir (11935), al-Mu‘jam al-"Awsat (3708), and Sunan al-

Daraqutni (2835).

[\S)
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comes to me asking for something to buy, but I do not have it.
Should I then buy it for him from the market (and resell it to
him)? He said: ‘Do not sell what you do not possess.”””!

From these prophetic reports, it is evident that the Sunnah
provides detailed clarification—both by naming the prohibited
act (bay " al-gharar) and by describing its various forms. Yet, it is
worth noting that all the relevant ahadith employ a prohibitive
form, either explicitly through the verb “naha” (he forbade) or
implicitly through expressions such as “do not sell”. None of
these narrations explicitly discuss whether such contracts are
invalid, void, or merely sinful, leaving room for scholarly
interpretation regarding the scope of the forbiddance.

Indeed, not all forms of forbiddance in the Sunnah pertain to
contract validity; some relate to moral objectives, preventive
measures (sadd adh-dhara’i’), or disciplinary ethics, while the
contracts themselves remain formally valid according to their
apparent conditions.

For example, the Prophet (peace and blessings be upon him)
forbade “‘selling over the sale of one’s brother”, as in the hadith
of Ibn ‘Umar (may Allah be pleased with him): “None of you
should sell over the sale of his brother.”

Although the forbiddance is clear, the majority of scholars deem
the second sale sinful but still legally valid. This view is held by
the Hanafis3, Mélikis“, and Sha'lfi'Tss, and 1s also one of the

! Sunan Abi Dawid (11935). The same hadith is also authenticated by "Ahmad
in his Musnad (15311), al-Tirmidhi in his Sunan (1232), al-Nasa’1 in his Sunan
54627), and Ibn M3jah in his Sunan (2187).
3 Authenticated by al-Bukhar1 (2140) and Muslim (50/1412).
4 Tabyin al-Haqa’iq (4/47) and Hashiyat Ibn "Abd1 (5/101).

Al-Tamhid (13/317) and Bidayat al-Mujtahid (3/183).

Mughnt al-Muhtaj (2/391).
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reported opinions among the Hanbalis".

An-Nawawi explained in Sharh Sahih Muslim: “The scholars are
in consensus that selling over one’s brother’s sale, buying over
his purchase, and bidding over his offer are all forbidden. Yet, if
one transgresses and concludes the sale, he is sinful but the sale
itself is valid. This is the view of ash-Shafi‘1t, Abu Hanifah, and
others. Dawiid (az-Zahir1) held that it is invalid, and there are two
narrations from Malik reflecting both positions.”?

Among the examples that further illustrate this interpretive
diversity is the difference of opinion regarding the sale of milk
still in the udder.

The majority of jurists—including the Hanafis’, Shafi‘is*, and
Hanbalis"—hold that such a sale is prohibited and invalid.
However, some early scholars, such as Tawas and Mujahid®,
considered it merely disliked (makrith) without rendering the
contract void. Imam Malik and al-Layth ibn Sa‘d permitted it by
measure (mukayalah)’, provided the milk is quantified or its
amount is reasonably estimable. Malik even allowed a man to
sell the milk of his numerous sheep for a month or two, on the
condition that it is known their milk does not cease during that
period®.

Ibn al-Mundhir summarized the spectrum of opinions as follows:
“The scholars differed concerning the sale of milk in the udders

Al-"Insaf by al-Mardawt (4/331).

Sharh Sahth Muslim (10/159).

Al-Hidayah by al-Mirghinani (3/44).

Al-Majmii® by al-Nawaw1 (9/326).

Kashshaf al-Qina“ (3/166).

Al-Mughni by Ibn Qudamah (6/300).

Mukhtasar Ikhtilaf al-'Ulama’ by al-Tahawi (3/73).
Al-Mudawwanah (3/318) and Hashiyat al-Dustqt (3/152).

[N B e Y T S
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of livestock and the sale of wool on their backs. We are informed
that among those who forbade it are Ibn ‘Abbas, and Abi
Hurayrah forbade buying milk in the udders of sheep. Mujahid
and Tawas disliked it. Al-Shafi'1 said: it is impermissible.
"Ahmad, 'Ishaq, Abtu Thawr, and the Scholars of Opinion (Hanaft
jurists) adhered to the hadith of Ibn "Abbas (on its prohibition).
Tawis permitted its sale when measured, while Sa‘1d ibn Jubayr
said: there is no harm in selling milk in the udder and wool on
the back. Al-Hasan al-Basr1 said: there is no harm in purchasing
the milk of a particular sheep for a month, provided it has milk at
the time; and this was also the view of Malik and Muhammad ibn
Maslamah.””

This diversity of opinion among the scholars naturally leads us to
examine the jurisprudential maxim: “Forbiddance (nahy)
necessarily entails invalidity (fasad).”

! Al-"Ishraf "ala Madhahib al-"Ulama’ (6/18-19).
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Section Two
The Effect of Nahy (Forbiddance) on Contracts

This issue is one of the central and most debated topics in usil
al-figh (principles of jurisprudence) and figh (jurisprudence). It
has been described by more than one scholar as a question that
perplexed even some of the most meticulous investigators'.

Due to its significance, hardly any book on usul al-figh or
qawa'id fighiyyah (jurisprudential maxims) is devoid of a
discussion on this matter. It is also frequently addressed in many
works of substantive jurisprudence. Some scholars even
dedicated independent treatises to this issue, such as Imam Salah
al-Din al-"Ala’1 (d. 761 AH) in his book Tahqiq al-Murad fi al-
Nahy Yaqtadi al-Fasad “Realizing the Intended Meaning: That
Forbiddance Implies Invalidity.”

1. From the Perspective of Formulation

Upon reviewing the major works of wsul al-figh and
jurisprudential maxims, one finds that the expressions used to
describe the effect of nahy (forbiddance) vary considerably.
While some scholars discussed it in terms of its effect on ‘ahkam
wad 'iyyah (correlative rulings) such as validity, invalidity, and

! Al-"Ashbah wa al-Naza'ir by al-Subki (2/118) and Al-Bahr al-Muhit by al-
2ZarkashT (2/439).

There is a disagreement regarding the attribution of the book. Some scholars
held that it belongs to al-‘Ala’1, while others held that it belongs to his student
Shihab al-Din Ahmad ibn Muhammad al-Khalili, as stated by the author of
Kashf al-Zunin 1/378. Others held that the two of them each authored a
separate work: one titled al-Nahy Yaqtadr al-Fasad by al-"Ala’1, and the other
titled al-Ra’y Yaqtadi al-Fasad by his student, as recorded in Mu jam al-
Mu allifin 2/127. The same view was adopted by the editor of Tahgiq al-
Murad, Dr. Ibrahtim Muhammad al-Salqini, in the introduction to his critical
edition.
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nullity, others addressed it from the perspective of ‘ahkam
taklifiyyah (charging rulings), i.e., whether the act is unlawful
(haram) or disliked (makriih).

Abii al-Husayn al-Basrt titled his discussion: “A Chapter on the
Indication of Forbiddance for Invalidity.”*

Abii Ya'la al-Mawsili said: “Issue: The Unrestricted Forbiddance
Implies Invalidity.”?

Al-Juwayni stated: “The investigators hold that the absolute form
of forbiddance entails the invalidity of the forbidden act.”

Al-Amidr said: “Issue One: The scholars differed on whether a
forbiddance of legal transactions and contracts that normally
produce legal effects — such as sale and marriage — implies
their invalidity or not.”

Al-Qaraft stated: “Distinction Seventy: Between the maxim that

forbiddance implies invalidity in the essence of the act, and the

maxim that forbiddance implies invalidity due to an external
7’5

matter.

Ibn al-Mulaqqin wrote: “A Note: If the forbiddance relates to an
external matter, it does not indicate invalidity; but if it relates to
the essence of the act itself, it does.”®

Al-Husni entitled his discussion: “A Maxim on Whether
Forbiddance of an Act Entails Its Invalidity.”’

Al-Mutamad f1 "Usil al-Figh (2/410).

Al-"Uddah f1 "Usal al-Figh (2/432).

Al-Burhan f1 "Usdl al-Figh (1/96).

Al-"Thkam f1 "Ustl al-’Ahkam by al-’Aamidr (2/188).
Al-Furiq (2/151).

Al-"Ashbah wa al-Naza'l by Ibn al-Mulaqqin (1/523).
Al-Qawa’id by al-HusnT (3/52).

N O AW =
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All of these scholars, therefore, linked nahy (forbiddance)
directly to fasad (invalidity).

However, others expressed the same concept through the
language of non-legitimacy rather than invalidity.

Al-Sarakhst said: “The scholars differed concerning this type of
contracts and acts of worship. Our scholars (the Hanafis) held
that the implication of absolute forbiddance therein is the
affirmation of what is legally prescribed, while considering the
performance of the servant in such a case invalid, unless proven
otherwise by evidence.”!

Al-Bazdawi stated: “The implication of forbiddance is the
obligation to abstain from performing the forbidden act, for it is
the opposite of command.””

Al-Zayla'l explained: “Forbiddance regarding Shari'ah-based
acts affirms their legitimacy according to us, unlike forbiddance
regarding physical acts.”

Al-Babarti remarked: “Forbiddance affirms legitimacy according
to us, since it necessitates the conceptualization (tasawwur) of
the act.”

Nazirzadah likewise said: “Forbiddance affirms legitimacy
according to us.””

Here we observe a clear connection between nahy (forbiddance)
and ‘adam al-mashri ‘iyyah (non-legitimacy).
The question arises: Is there a difference between linking

"Ustl al-Sarakhst (1/82).

Kashf al-" Asrar (1/256).

Tabyin al-Haqa’iq (4/63).

Al-"Inayah Sharh al-Hidayah (6/392).
Tartib al-La’ali {1 Silk al-’Amali (2/1120).

DN AW =
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forbiddance to invalidity and linking it to non-legitimacy?

The answer is that there is indeed a difference, which becomes
evident when considering three aspects: validity (sikhah),
effectiveness (nafadh), and legitimacy (mashrii ‘iyyah).

Those who hold that nahy implies invalidity (al-nahy yaqtadr al-
fasad) declare the forbidden act null and void in all respects,
nullifying any legal effect. However, those who use the phrase
‘adam al-mashrii iyyah (non-legitimacy) adopt a broader and
more flexible stance: they deem the act unauthorized by the
Shari'ah, yet this does not necessarily entail nullity or invalidity.
Instead, it results in sin and culpability, while some legal effects
may still follow.

Upon examining the statements of most jurists who addressed
this issue, we find that they often distinguish between different
types of forbiddances, even though they agree on the essential
meaning and purpose of forbiddance —namely, abstaining from
the forbidden act. Accordingly, expressing the matter as “non-
legitimacy” (‘adam al-mashrii iyyah) offers a more nuanced
representation of the juristic disagreement.

2. From the Perspective of Application

When we examine forbidden matters (manhiyyat) in general, we
find that the rationale for forbiddance can be traced back to
several causes:

« Inherent vice in the act itself: when the act is intrinsically
evil or corrupt, such as deceit, fraud, or lying.

« A specific quality or condition of the act: as in sexual
intercourse during menstruation or engaging in a usurious
sale. The acts of intercourse and sale are not inherently
evil, but they become evil when performed in a forbidden
manner.

-102 -



« An external factor related to the act: such as engaging in
trade during the Friday call to prayer, which distracts from
an obligatory duty, or artificially inflating bids (najsh),
which may cause enmity and unjust financial loss.

These causes of forbiddance may occur in both acts of worship
(‘ibadat) and transactions (mu ‘amalat).

Because of this overlap in the reasons and domains of
forbiddance, the jurists differed in their understanding of the
implications of nahy and formulated multiple opinions—sixteen
in total, as mentioned by al-"Ala’1 in his work. These ultimately
reduce to three principal positions, each branching into sub-
views:

First Opinion: That nahy implies invalidity (al-nahy yaqtadr al-
fasad) absolutely and without exception.

Second Opinion: That nahy does not imply invalidity unless
supported by additional evidence.

Third Opinion: That the implication of invalidity depends on
the nature of the case—i.e., tafsil (differentiation). In some cases,
forbiddance implies invalidity; in others, it does not.

Those who adopt this tafsil position differ in identifying which
types of forbiddance lead to invalidity and which do not. Some
distinguish between physical acts (‘af'al hissiyyah), such as
fornication, theft, or drinking wine, and non-physical acts (‘af‘al
ghayr hissiyyah) whose validity depends on Shari‘ah
authorization, such as performing prayer on usurped land or
selling during the Friday call to prayer, or engaging in usurious
transactions.

They also differ regarding whether the forbiddance pertains to an
inherent attribute (wasf lazim), such as fasting on ‘Id day or
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usurious sales; or an external, non-essential attribute (wasf
mujawir), such as praying during disliked times, praying on
usurped land, or divorcing during menstruation.

Another factor that broadened the scope of disagreement is the
jurists’ divergent understanding of the terms fasad (corruption)
and butlan (nullity): Are they synonymous—both opposed to
sihhah (validity), as the majority hold—or distinct, as maintained
by the Hanafis?

According to the Hanafi school, batil refers to what is invalid in
its essence, such as selling wine, pork, or a free person—
contracts that never come into existence at all. Fasid, on the other
hand, denotes what is valid in its essence but defective in
description, such as a usurious transaction ( ‘aqd ribawri). Such a
contract is lawful in its general form as a sale, yet forbidden due
to the accidental attribute of ribd—an extraneous and incidental
quality.

Given the vast divergence of opinions and the abundance of
discussions and debates in the books of Usiul al-Figh (principles
of jurisprudence), I will summarize the major views of scholars
on this issue as follows:

The First View:

The forbiddance (nahy) necessitates invalidity (fasdd) in all
cases—whether it pertains to the very essence of the forbidden
act or to one of its attributes, and whether it occurs in acts of
worship (ibadat) or in transactions (mu ‘amalat). This is the view
chosen by Imam 'Ahmad, as mentioned by Aba Ya‘la', and it is
also the position of the ZahirT school.

; Al-"Uddah (2/432-433).
Al-"Thkam f1 "Ustl al-’Ahkam by Ibn Hazm (4/86).
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The Second View:

Forbiddance entails invalidity if the act forbidden is among
physical (hissi) matters such as fornication, theft, and similar
acts, or if the forbiddance pertains to the essence of the act—such
as marrying one’s mother or daughter, eating carrion, or selling it.
However, if the forbiddance concerns a quality or attribute of the
act, it does not necessitate invalidity. This is the view of the
Hanafi school®.

The Third View:

If the forbiddance pertains to the very essence of the forbidden
act or to an inseparable attribute within it, it entails invalidity.
But if it pertains to something external to it, it does not entail
invalidity. This applies to acts of worship, transactions, physical
acts, and Shari'ah-based acts. This view is held by some of the
Shafi‘1 scholarsz; some have attributed it as one of al-Shafi‘1’s
own opinions®, and Ibn al-‘Arabi considered it the correct
position within the Maliki school®.

! Al-Mabsiit by al-Sarakhst (13/23) et seq, and "Ustl al-Figh by al-Khudart
200-201).
; Sharh al-Luma“ by al-Shirazi (1/297).

Al-Bahr al-Muhit by al-Zarkashi (3/383). Ibn Burhan said: “And some
transmitters have related from al-Shafi‘T (peace and blessings be upon him) that
he said: If the forbiddance (al-nahy) of something is due to a cause inherent in
the act itself, it indicates its invalidity; but if it is due to a cause external to it—
such as the forbiddance of selling during the call to prayer—it does not
indicate its invalidity.” Al-Wusil ild al-Usil 1/187.

He then returned and refuted attributing this statement to him, saying: “This has
not been firmly established from al-Shafi‘T (peace and blessings be upon him);
rather, what is authentically reported from him is that whenever the forbiddance

al-nahy) pertains to the act itself, it removes it from being legally valid.” 1/195.

Ibn al-‘Arabi said in al-Mahsul: “(The scholars of usil among the Malikis
were ignorant of the school of Malik (peace and blessings be upon him)... The
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The Fourth View:

Forbiddance does not, by itself, necessitate invalidity; rather,
additional evidence is required to establish invalidity. This is the
view of most mutakallimiin (theologians), including Abi “Alf al-
Jubba’1, Abu Hashim al-Jubba’i, and Abu "Abd Allah al-Basri.
Among the Shafi Ts, this was also the view of al-Qaffal al-Shashi,
and among the Hanafis, Abu al-Hasan al-Karkht'.

The Fifth View:

Forbiddance entails invalidity in acts of worship but not in
transactions. This view was adopted by Abi al-Husayn al-Basi®
and by al-Razi in al-Mahsiil’. Al-Ghazali also agreed that
forbiddance does not necessitate invalidity in contracts and legal
dispositions".

The Sixth View:

If the forbiddance relates to the right of Allah (hagqq Allah), it
necessitates invalidity; but if it relates to the right of human

beings (haqq al-ibad), it does not. This was the view preferred
by al-Tilimsani in Miftah al-Wusil’.

correct view in his school is that forbiddance is of two types: a forbiddance due
to a meaning inherent in the prohibited act itself, and a forbiddance due to a
meaning external to it. If it is due to a meaning inherent in the prohibited act,
then it indicates its invalidity; but if it is due to a meaning external to the
prohibited act, then that varies, although the predominant case is that it does not
ilndicate invalidity).” al-Mahsil, p. 71.

Qawati” al-"Adillah f1 al-"Usiil (1/140), and Rawdat al-Nazir wa Jannah al-
Manazir by Ibn Qudamah (1/604).
; Al-Mutamad f1 "Ustl al-Figh, p. 178-179.
4/\Lhdahsﬁl(2/291)
s Al-Mustasfa, p. 221.

Miftah al-Wusill ‘ila Bina’ al-Furii® ‘ala al-"Usdl, p. 421 — 423.
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These represent the major opinions and interpretations on the
matter, though, as noted earlier, other opinions and subdivisions
also exist. It is appropriate here to elaborate on two of the
aforementioned positions: the first representing the majority of

the Hanaf1 scholars, and the second representing the majority of
the Shafi‘Ts.

Detailed Examination of the Hanafi Position
The Hanafis divided nahy (forbiddance) according to its direction
into two main categories:

1. Forbiddance Related to Physical Acts (‘af ‘al hissiyyah)"

What is meant by physical acts are those perceptible through the
senses, whose existence does not depend on Shari ‘ah
recognition—such as fornication (zina), theft, unlawful killing,
and drinking wine.

These actions are inherently evil, discernible by sound human
reason, and have always been so even before the advent of
Shari‘ah.

Because these acts are intrinsically reprehensible through sound
senses, forbiddance here entails invalidity; they have no legal
effect in Shari ‘ah.

Thus, if a person “buys” wine, the contract is void because it
pertains to something that is not mal mutagawwam (legally
recognized property). It is null and of no value. Likewise,
whoever steals property never acquires ownership of it; therefore,
no zakah is due on such property, and if it were paid, it would not
be accepted since ownership is absent.

! "Ustl al-Sarakhst (1/86) et seq, al-Kaft Sharh "Usiil al-Bazdawt (2/598), and
al-Taqrir wa al-Tahbir by Ibn "Amir Haj (1/330).
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2. Forbiddance Related to Sharr'ah-Based Acts (‘af’al
shar ‘iyyah)!

These are actions whose validity depends on the Shari’ah—such
as prayer, fasting, divorce, manumission, agency, and
mudarabah.

Such acts were neither devotional nor legally recognized before
the advent of Shari ah.

The acts forbidden in this category are not inherently evil; the
forbiddance pertains to an external factor. For example, the
forbiddance of praying on usurped land is to safeguard others’
rights and prevent transgression. Similarly, the forbiddance of
usurious sales aims to prevent exploitation and injustice.

The Hanafis further subdivided manhiyy ‘anhu li-ghayrih (that
which is forbidden for an external reason) into two types:

(a) Forbidden Due to an Inseparable Attribute (wasf lazim)

An inseparable attribute is one inherently attached to the act and
cannot be detached from it.

For instance, in riba-based sales, the essence of sale (bay ‘) is not
forbidden, but once riba—which destroys equality between
commensurate goods—is introduced, the transaction becomes
evil. Thus, the usurious element is an inseparable quality of the
sale and renders it corrupt (fasid).

A parallel case in worship is fasting on ‘Id day. Fasting is in itself
a valid act of worship, but doing so during ‘Id is evil because that
time is designated for joy, celebration, and lawful feasting—acts
that cannot coexist with fasting. Since fasting cannot be detached
from its timing, it becomes corrupt in this circumstance.

! Taqwim al-"Adillah, p. 52, al-Kaft f1 Sharh "Usul al-Bazdawi (2/598-599),
and Kashf al-’ Asrar Sharh "Usil al-Bazdaw1 (1/257).
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(b) Forbidden Due to an Adjacent Attribute (wasf mujawir)

An adjacent attribute, on the other hand, is one that can be
separated from the act. For instance, selling goods during the
Friday call to prayer—the sale itself is lawful, but performing it
at that time distracts from the congregational obligation; hence, it
i1s forbidden. Here, the act of attending prayer is an external,
adjacent factor.

An example in worship is performing prayer on usurped land.
The prayer itself is legitimate, but performing it in a place
obtained unlawfully adds an adjacent, external defect unrelated to
the act’s essence.

The Hanaf1 scholars concluded that the first case (wasf lazim),
the act is valid in its essence but invalid in its attribute; thus, the
invalidity applies to the attribute, not the act itself. Once the
invalid attribute is removed, the act becomes legitimate. In the
second case (wasf mujawir), the act remains valid but disliked
(makrith).

Detailed Explanation of the Shafi‘1’s Position
The Shafi‘Ts divided nahy into three categories':

1. Forbiddance Returning to the Essence of the Act: Such
as the forbiddance of selling wine or pork. This renders the
subject matter itself is invalid, resulting in no legal effects

2. Forbiddance Returning to an Attribute in the Act: Such
as selling habal al-habalah (the unborn offspring in the
womb of an unborn animal). Here, the sale is lawful in
principle but invalid by the attribute of uncertainty
(jahalah), which invalidates the subject matter, resulting in
no legal effects.

! Sharh al-Luma’ by al-Shirazi (1/297) and al-"Tbhaj by al-Subki (4/1158).
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3. Forbiddance Returning to an External Factor: Such as
engaging in najsh (artificial bidding). Since najsh is
external to the contract’s essence and conditions, it does
not invalidate the sale, though it incurs sin.

In truth, the view that forbiddance always and absolutely implies
invalidity (al-nahy yaqtadi al-fasad mutlagan) is weak. The
forbidden matters are not of one kind, nor confined to a single
domain. Moreover, the degrees of forbiddance differ, and the
indications of nahy vary: some express absolute obligation, some
denote restriction to specific circumstances, while others function
as guidance or moral counsel. Thus, it i1s unsound to treat all
forms of forbiddance under one universal rule.

For example, the Prophet (peace and blessings be upon him) said:
“Do not exaggerate in praising me as the Christians exaggerated
in praising the son of Mary. I am only His servant, so say: the
servant of Allah and His messenger.”"

Here, the explicit utterance of forbiddance does not imply the
invalidity of praise in general; rather, it targets a specific form—
the type of praise that attributes divinity (such as claiming that
Jesus is son of God), which 1s indeed false and void. Other forms
of praise remain subject to further examination—some are
permissible, others impermissible.

This is further clarified by what Al-Bukhari narrated in his Sahih
from al-Rubayyi® bint Mu‘awwidh, who said: “The Prophet
(peace and blessings be upon him) entered upon me on my
wedding morning and sat on my bed as you are sitting beside me,
and some young girls were beating their tambourines and singing
about those of our fathers who were martyred at Badr. One of the
girls said, ‘Among us is a prophet who knows what will happen

! Authenticated by al-Bukhart (3445) from “Umar ibn al-Khattab.
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tomorrow.” The Prophet (peace and blessings be upon him) said,
‘Do not say this, but say what you were saying before.””!

Here, the forbiddance concerns excessive flattery implying
knowledge of the unseen—an attribute exclusive to Allah (Glory
be to Him, the Exalted).

The Qur’an itself praises the Prophet (peace and blessings be
upon him) by highlighting his noble qualities and exalted rank,
commanding to us to elevate his status over anyone else: “Do not
make [your] calling of the Messenger among yourselves as the
call of one of you to another.”? Also, Allah Almighty said: “That
you [people] may believe in Allah and His Messenger and honor
him and respect him.”® Allah Almighty also said: “O you who
have believed, do not raise your voices above the voice of the
Prophet or be loud to him in speech like the loudness of some of
you to others.”

Hence, the forbiddance in the hadith does not entail the invalidity
of flattery altogether—nor even the nullity of all the Christians’
praise of ‘Isa ibn Maryam—but only of a specific type of
excessive flattery. What lies beyond that remains open to
evaluation.

In conclusion, we hold that the formulation of the rule as
“forbiddance implies invalidity” (al-nahy yaqtadi al-fasad) is too
rigid and fails in many instances—indeed, in most.

The more accurate expression should be: “Forbiddance may
imply invalidity” (al-nahy gad yaqtadi al-fasad), acknowledging
the diversity of contexts, degrees, purposes, and indications of

; Al-Bukhari (4001).
3 [Al-Nar: 63].

4 [Al-Fath: 9].
[Al-Hujurat: 2].
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nahy.

As for its effects on contracts, the stronger view is that a
forbiddance concerning a specific contract does not necessarily
entail the nullity of that contract, given the multiplicity of
possible causes behind the forbiddance.
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Section Three

Types and Categories of Gharar (Uncertainty)

First: The Types of Gharar

As previously stated in the definitions, gharar refers to risk or
uncertainty. It is well known that risk varies in degree, and that
hardly any sale or transaction is entirely free from some element
of it. Therefore, the jurists discussed gharar extensively, dividing
it into levels and categories. Here, we will outline these divisions
briefly.

By examining the examples and classifications mentioned by the
jurists, gharar may be categorized according to several
considerations as follows:

1. In Terms of Degree

Gharar can be divided into three levels according to its
magnitude and impact on the transaction:

A. Minor Gharar:

This refers to the kind of uncertainty that contracts cannot
usually be free from. For example, purchasing meat that may
contain some fat or bone; buying a house without knowing the
exact number of doors or windows; or buying prepackaged goods
by weight without knowing the weight of the packaging itself.

B. Excessive Gharar:

This is when the uncertainty is extreme or the risk is high to the
extent that the purpose of the transaction cannot be fulfilled.
Such gharar usually leads to disputes. It occurs when the
uncertainty affects an essential element of the contract, such as
the subject matter or price, or when the object of sale is unknown
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in existence, description, or is impossible to deliver.

Examples given by jurists include selling a bird in the sky, a fish
in water, the fetus in its mother’s womb on its own, a plot of land
without specifying its location or size, or selling an unspecified
portion of goods collectively.

C. Moderate Gharar:

This lies between the two extremes — it is not minor, yet not
excessive. Its classification depends on custom ( urf), necessity,
or contextual clues. Examples include selling a fetus together
with its mother — it is not minor because the fetus’s attributes
are unknown, but not excessive since it is included with its
mother and therefore deemed existent by estimation. Another
example is selling fruit before ripening but after being harvested,
such as bananas, or selling crops hidden in the soil when their
sprouts are visible.

Ibn Rushd referred to this type implicitly, without naming it
“moderate gharar,” saying: “The disagreement among scholars
regarding the invalidity of certain contracts arises from their
differing views on whether the gharar involved is of the
excessive type or the minor, tolerable kind permitted in sales.”"

Al-Qaraf1 said: “Gharar and vagueness are of three kinds: major,
which is unanimously prohibited, like selling birds in the sky;
minor, which is unanimously permitted, like selling the
foundation of a house or the cotton inside a padded garment; and
moderate, over which scholars differ — whether it should be
likened to the first or the second.””

! Al-Muqgaddimat al-Mumahhidat (2/73).
% Al-Furiiq by al-Qaraff (3/404),
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The Rulings on the Three Types

From the statement of al-Qarafi above, it is clear that there is
consensus (’ijma ) that minor gharar in contracts does not affect
validity and entails neither corruption nor sin. Several jurists
have transmitted this consensus.

Al-Nawawi said: “As for what necessity calls for and cannot be
avoided — such as the foundation of a house, buying a pregnant
animal with the uncertainty of whether the fetus is one or more,
male or female, or complete or defective, or buying a sheep with
milk in its udder — all such sales are valid by consensus.
Likewise, consensus on matters involving insignificant gharar
has been reported.””

Al-Qadi “Abd al-Wahhab reported the consensus on this issue,
declining any disagreement on it: “There is no disagreement that
minor gharar does not invalidate a sale.”” Ibn ‘Abd al-Barr also
said: “No sale is entirely free from a small degree of gharar.”
Consensus was likewise transmitted by Ibn al-‘Arabi’ and Ibn

Rushd al-Hafid’.

As for excessive gharar, some have reported consensus on its
prohibition, as al-Qaraft mentioned. Al-Khurashi confirmed this
in his Sharh Mukhtasar Khalil, saying: “Gharar is of three kinds:
that which is unanimously prohibited, such as birds in the air and
fish in the water...”

! Al-Majmii® by al-Nawaw1 (9/258) and he has another similar statement in
gharh Muslim (10/156).

3 Al-Ma‘tnah "ala Madhhab “Aalim al-Madinah (2/1032).

4 Al-Istidhkar (7/409).

s Al-Qabas fi Sharh al-Muwatta’ (2/814).

p Bidayat al-Mujtahid (3/173).

Sharh Mukhtasar Khalil (5/69) and he repeated the same words in (5/75).
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However, this claim of consensus is open to question. It has been
narrated that Ibn Sirin permitted the sale of gharar. Ibn Abi
Shaybah reported: “Ibn “Ulayyah narrated from Ibn Awn, from
Ibn Sirin, who said: ‘I do not see any harm in the sales involving
gharar.”"

Ibn Hajar elaborated on this: “Al-Tabart reported from Ibn Sirin,
with an authentic chain, that he said: ‘I do not see any harm in
the sales involving gharar.’ Ibn Battal said: perhaps the
forbiddance had not reached him; otherwise, every sale where the
item may or may not exist is invalid — as is one that mostly does
not exist. But if it usually exists, like fruit at the beginning of
ripening, or if it is sold as an incidental inclusion, like a fetus
with its mother, then the sale is valid due to the minor gharar.
This might be what Ibn Sirin meant. But Ibn al-Mundhir narrated
from him that he said: ‘There is no harm in selling a runaway
slave if both parties have the same knowledge about it,” which
shows he allowed gharar sales when safety of property was
ensured.”

It also stands against the claim of consensus what is narrated
from al-Qadi Shurayh ibn al-Harith al-Kindi that he permitted
such sales, as reported by Ibn Abi Shaybah®.

Similarly, Ibn Hazm allowed the sale of a runaway slave —
whether his location was known or not — as well as the sale of
an escaped animal or bird, if ownership was previously
established. He argued that inability to deliver the sold item does
not constitute gharar®.

Musannaf Ibn Abt Shaybah (20893).
Fath al-Bar1 (4/344).
Musannaf Ibn Abt Shaybah (20897).
Al-Muhalla (7/285, Issue 1423).

AW N =
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As for the moderate gharar, it lies between the minor gharar—
which people commonly encounter and overlook due to its
inevitability—and the excessive gharar previously discussed.
Since its boundaries are not decisively defined, it remains a
matter of interpretive judgment: some scholars liken it to the
minor, tolerable type, while others classify it alongside the
excessive, prohibited type.

Al-Nawawi said: “Scholars have differed in certain issues such as
the sale of an absent item (al- ‘ayn al-gha’ibah) or the sale of
wheat still in its husk. Their disagreement is based on this very
principle — some view the gharar as minor and thus
inconsequential, while others consider it significant enough to
affect validity.”"

Al-Qaraft explained: “Gharar and vagueness are of three kinds:
major, which i1s unanimously prohibited, like selling birds in the
sky; minor, which is unanimously permitted, like selling the
foundation of a house or the cotton inside a padded garment; and
moderate, over which scholars differ — whether it should be
likened to the first or the second. Because it exceeds the minor
degree, some attach it to the excessive; and because it falls short
of the excessive, others attach it to the minor. This is the cause of
disagreement among scholars in many subsidiaries involving
gharar and jahdlah.”*

Al-Bajt likewise stated: “Scholars differ regarding the invalidity
of certain contracts due to their disagreement about the degree of
gharar involved — whether it falls under the excessive type that
prevents validity or the minor type that does not.”

! Al-Majmi by al-Nawawi (9/311).
Al-Furiiq by al-Qarafi (3/404),
Al-Muntaqa Sharh al-Muwatta’ (5/41).
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As for Ibn Taymiyyah, he offered a practical example of this
category and noted the scholarly disagreement about it. He said:
“As for a specific item whose type and quantity are known but
whose exact kind or description 1s unknown — such as saying, ‘I
sell you the garment in my sleeve,” or ‘the slave that I own,” and
so forth — there is a well-known difference of opinion. This
issue is called ‘the sale of absent items.” From 'Ahmad (ibn
Hanbal), there are three narrations: (1) It is invalid in all cases,
similar to al-Shafi‘T’s view in [is l[Iér opinion; (2) IJis v[lid
even without description, with the buyer having the option upon
seeing it, like the opinion of Abi Hanifah; (3) The more famous
narration — that it is valid with a description but invalid without
it, similar to a sale of an unspecified item owed in one’s liability,
which is the view of Malik.”"

Ibn Taymiyyah summarized the approaches of the four schools
regarding this moderate level of gharar in al-Qawa'id al-
Nuraniyyah, saying: “As for gharar, the strictest of scholars
regarding it are Abii Hanifah and al-Shafi'i. Al-Shafi'1, in
particular, includes under this term types of transactions that no
other jurist includes.””

He added: “As for Malik, his view in this matter is the best
among the schools — he permits the sale of such items and all
transactions where there is need or where the uncertainty is slight
and tolerable in contracts. "Ahmad is close to him in this
regard.””

While presenting the juristic methodologies concerning gharar,
especially the moderate and overlapping forms between

; Al-Qawa‘id al-Nuraniyyah, p. 171.
Ibid. p. 176.
Al-Qawa‘id al-Niraniyyah, p. 178.

-118 -



excessiveness and minority, Ibn Taymiyyah mentioned several
examples of disagreement:

The sale of grain or fruit in its husk — prohibited by al-
Shafi ‘1, permitted by the majority.

The requirement of specification in the wages of a laborer,
as in other sales, according to al-Shafi 1.

The requirement of specification in the ransom of khul’
divorce, according to al-Shafi‘1.

The requirement of specification in the jizyah from the
People of the Book, according to al-Shafi 1.

Prohibition of musagah (sharecropping on trees) by the
Hanafis', while the majority permit it.

Prohibition of muzdra'ah (crop-sharing) by the Hanafis?,
while the majority permit it.

Prohibition of shirkah al-mufawadah (full partnership) by
the Shafi'ts, while the majority allow it.

Prohibition of selling vegetable gardens such as cucumbers
or melons before harvest by some scholars.

Prohibition of selling items hidden underground — the
majority’s view.

Prohibition of vagueness in the dowry (mahr) by the
Shafi‘ts and some Hanbalis.

Sale of moist dates (rutab) on trees without cutting —

! Abii Yiisuf and Muhammad opposed the opinion of Imam Abii Hanifah,
ermitting musaqgah. Sharh Mukhtasar al-Tahawt (3/380).
Abii Yiisuf and Muhammad permitted some cases of muzara ‘ah and forbade
others. Sharh Mukhtasar al-Tahawi (3/415).
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forbidden by the majority, permitted by the Malikis.

« Sale of ‘araya (exchange of fresh dates for dried ones) —
with differing views: some permit absolutely, some
prohibit, and others allow it conditionally.

o Sale of an orchard when the fruit of one tree of its kind has
ripened — permitted by the majority among the Malikis,
Shafi‘1s, and Hanbalis.

« Sale of fruit that ripens progressively, such as tomatoes
and bananas — permitted by some Hanafis, Malikis, and
some Hanbalis.

Ibn Taymiyyah ultimately considered this category to fall under
minor gharar that does not invalidate contracts merely due to
suspicion of uncertainty. He said: ‘“This opinion — which is
supported by the principles of Malik and "Ahmad and partly by
others — is the soundest of all. It reflects the dominant practice
of the early generations (salaf), and people’s livelihood cannot
function without it. Whoever extends the scope of prohibition by
labeling things as gharar inevitably ends up compelled to permit
what he initially forbade — either abandoning his school’s view
or resorting to legal trickery. We have observed some people’
whose reports were transmitted to us, and we have not found
anyone who could consistently stick to his school’s view
forbidding these matters.”

He also said in another place regarding the principles of
Shari'ah: “When benefit and harm conflict, the greater of the two
1s given precedence. The forbiddance of gharar sales exists

! Ibn Taymiyyah refers to some mugallid (non-specialist) individuals who need
permissibility for their livelihood, as they are compelled to adopt duality so that
application opposes theorization.

Al-Qawa‘id al-Niraniyyah, p. 188.
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because of the risk that harms one of the parties. Yet prohibiting
sales that people need causes a greater harm. Thus, one does not
repel a minor harm by imposing a greater one; rather, the greater
harm is avoided by tolerating the lesser. Hence, when the Prophet
(peace and blessings be wupon him) forbade muzabanah
(exchange of uncertain fruit on trees) due to its element of riba
and risk, he allowed ‘araya sales out of necessity — since the
harm of prohibition there would have been more severe.”!

Dr. al-Siddiq al-Darir sought to disentangle the overlap between
moderate and excessive gharar. He proposed defining only the
latter precisely and considering anything below it as
inconsequential in contracts’ — a view in harmony with Ibn
Taymiyyah’s reasoning and the applied methodology of the
Malikis and those who share their approach.

He preferred what al-Baji said regarding the criterion of
“excessive gharar’: that it is what predominates in a contract to
the extent that the contract becomes characterized by it’.

2. In Terms of Effect

The jurists divided gharar—from the perspective of its legal
impact—into two categories:

A. Gharar That Affects Contract Validity

This refers to gharar that renders a contract invalid or void. This
occurs either because the uncertainty is excessive and substantial,
or because it exists in the very subject matter of the contract—

! Mujmi* al-Fatawa (20/538-539).

Al-Gharar wa "Atharuht 1 al-'Uqud, p. 592-593.

Al-Bajt said in al-Muntaqa: “The meaning of a bay " al-gharar (sale involving
gharar—excessive uncertainty), and Allah knows best, is that in which the
gharar becomes abundant and predominant to the extent that the sale itself is
described as a sale of gharar.” al-Muntaga (5/41).
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being its primary object—or because it is an element
independently intended within the contract. Such gharar is
typically avoidable and is not justified by need.

Examples include the sale of hasat (pebble-casting sale),
mulamasah, munabadhah, the sale of habl al-habala, the sale of
mudamin and mulaqih, muzabanah, muhaqgalah, selling what one
does not possess, and selling fruit before its initial appearance.
These examples all appear explicitly in the Sunnah.

We have previously discussed the meaning of excessive gharar.
As for our statement: “because it 1s in the locus of the contract”,
this means that gharar exists in the essential subject of the
transaction itself. An example is selling a tree’s fruit alone before
its ripening; in such a case, the contracted item is gharar in
essence, which renders the contract invalid. However, when the
tree itself is sold—along with its fruit as a secondary
attachment—the primary contracted item is the tree, and the sale
is therefore valid.

Our phrase “that it is intended by itself” means that the object of
the contract is itself unknown or risky. Examples include selling
fish in open water or birds in open air; the transaction does not
pertain to a specific fish or specific bird as a known, deliverable
item.

B. Gharar That Does Not Affect Contract Validity

This is because the uncertainty is either minimal, secondary, or
unavoidable.

Examples include the padding inside a cloak, the foundation of a
house, the fee for entering a bathhouse, paying a water-carrier for
measured sips, renting a house by the month despite months
differing in number, selling a pregnant animal along with its
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unborn, or purchasing a sack of wheat without inspecting every
grain. The same applies to buying oil in a barrel, or meat that
inevitably contains traces of blood or fat, and similar cases.

Ruling on This Type of Gharar

The jurists unanimously agreed that non-impactful gharar does
not invalidate the contract nor does it incur liability, because such
gharar 1is either trivial, unavoidable, or merely a secondary
element that is legally overlooked. They stated: “That which is
tolerated in secondary matters is not tolerated in primary
matters.””!

! The textual expressions of legal maxims conveying this meaning have taken
various forms. Among them, for example:

o “What may be established implicitly may not be established
intentionally.” Tartib al-La’ali (2/889).

o “The principle is that something may be established incidentally and in
ruling, even if it is invalid when intended.” Usil al-Karkhi (p. 166).

o “What is not established independently may be established as a
subsidiary matter.” al-Ashbah wa-al-Naza 'ir by Ibn al-Wakil (p. 378).

o “What is permissible as a subsidiary may be impermissible when
independent.” al-Qawa ‘id by al-Magqarri (2/432).

o “Every object that is intended in itself: ignorance of it invalidates the
sale; unlike what is not intended.” al-Kulliyyat al-Fighiyyah by al-
Magqarri (p. 296), Universal Rule no. 275.

o “What is tolerated in subsidiary matters is not tolerated when it is the
main object.” al-Manthir fi al-Qawa ‘id al-Fighiyyah by Badr al-Din
al-Zarkasht (3/376).

o “What is not established independently may be established as a
subsidiary.” Taqrir al-Qawa ‘id by Ibn Rajab (3/15), Rules 133 and 164.

o “Concessions are granted in subsidiary matters that are not granted
elsewhere.” al-Ashbah wa-al-Naza ir by al-Suytti (1/120).

The author of al-Fard'id al-Bahiyyah expressed this meaning in verse form in
his Nazhmu al-Qawa ‘id al-Fighiyyah:

“In the subsidiary matters of things they have permitted

That which, in other than them, would not be permitted.”
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As for impactful gharar, they set specific conditions for it to
affect the contract with nullity or corruption:

Conditions for Impactful Gharar
1. It must be excessive, as explained earlier.

2. It must exist in the primary subject matter of the contract.
For example, selling unripe fruit—the very item sold is
inherently subject to risk, as it may mature or it may spoil.

3. The gharar must be intended in itself, such as selling fish in
open water or birds in open air.

4. The contract must not be justified by need. If avoiding the
contract imposes no hardship and the uncertainty can be
prevented, then gharar is not tolerated.

S. It must occur within commutative contracts, because
gratuitous contracts (donations, gifts) are treated more leniently.

Ibn Rushd states: “The reason for their disagreement over
whether this constitutes impactful gharar in sales returns to their
consensus that gharar is divided into these two categories. Non-
impactful gharar 1is that which is minimal, necessary, or
combines both elements.”’

Ibn al-Humam says: “Their statement that gharar is lesser in
spot-salam contracts compared to deferred ones i1s of no benefit
after what we have clarified—that its permissibility aims to fulfill
the need of one who requires immediate funds but cannot provide
the commodity at once. Thus, a degree of gharar may be

Matn al-Fara’id al-Bahiyyah (p. 66), “The Chapter: The Subsidiary Follows
the Principal.”

! Bidayat al-Mujtahid (3/176).
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tolerated due to such need.””

Al-Nawawi states: “The default principle (al-asl) is that the sale
of gharar is invalid due to this hadith’. The intended meaning is
the type of manifest gharar that can be avoided. As for cases
driven by need and in which avoidance is difficult—such as a
building’s foundation or purchasing a pregnant animal—these are
valid by consensus.™

He summarizes the ruling elsewhere: “The pivot of invalidity due
to gharar versus validity despite its presence depends on what
has been explained: if need calls for tolerating the gharar and
avoidance is difficult, or the gharar is insignificant, the sale is
permitted; otherwise it is not.”™

Ibn Taymiyyah says: “The harm caused by gharar is less than
that caused by riba; therefore, it is permitted when needed.” He
also says: “When people needed the sale of ‘araya, it was
permitted based on estimation.”®

3. In Terms of Subject Matter

We noted earlier that contracts fall into three categories: Purely
commutative contracts, such as sales, purely gratuitous contracts,
such as gifts; and hybrid contracts combining both elements,
such as loans.

In commutative contracts, there are two components: the sold
item and the price. In gratuitous contracts, the price is absent,
leaving only the transferred property. As for hybrid contracts,

; Fath al-Qadir (7/86).

3 The hadith forbidding sales that involve gharar.
Al-Majmii® by al-Nawawi (9/311).

4",

s Ibid.
Al-Qawa‘id al-Niraniyyah, p. 172.

6 .

Ibid.
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they begin as a gratuitous act and end with compensation.

Jurists agreed that gharar may affect any contract that involves
consideration (‘iwad). However, they differed about whether
gharar affects gratuitous contracts.

Al-Qarafi discussed this issue in al-Furiig under the chapter:
“The maxim regarding the transactions affected by vagueness
and gharar, and the maxim regarding which are not affected by
them.””

The summary of al-Qaraft’s position is as follows: Some jurists
held that gharar affects every type of contract—commutative or
gratuitous—and he attributed this view to al-Shafi'l. Others
distinguished between the two, holding that gharar affects
commutative contracts but not gratuitous ones; this was the view
of Malik. When a contract contains both aspects—such as
marriage, which combines generosity with exchange—Malik
allowed minor gharar but not excessive gharar’.

My Commentary on al-Qarafi’s Introduction

1. Attributing absolute prohibition of gharar in gratuitous
contracts to the Shafi‘ts is overstated. The Shafi‘is permitted
certain forms of uncertainty in gratuitous acts. For example, they
allowed a bequest involving an unknown item, such as
bequeathing “some of his books,” or fruit from his garden, or “a
sheep” from his flock without specifying which one.

Ibn Taymiyyah said: “If a person makes a bequest to someone
conditional upon an action, or makes a bequest of something
described in general terms, both types of bequests are valid
according to the consensus of the considerable Imams. They do

! Al-Furiiq by al-Qaraft (1/347).
Tbid. (1/348-349).

-126-



not dispute the permissibility of bequests involving unknown
b 7’1
1items.

This is because they compared bequests to inheritance, and
inheritance is not invalidated by uncertainty’.

2. The view that gharar affects gratuitous contracts was not
exclusive to the Shafi‘1s. It also appears in positions within the
Hanaft and Hanbal1 schools. Examples include:

The Issue of Gifting an Unknown Item

Most scholars—including the Hanafis, Shafi‘ts, Hanbalis, and
Zahiris—prohibited it.

Al-"Ala’ al-Samarqandi said: “If a man gifts to another what is in
the womb of his slave girl or his livestock, or what is in their
udders, or he gifts butter before it is churned, oil before the
sesame is pressed, or flour in the wheat, or allows him to take a
handful at birth or extraction, such a gift is invalid. This is
because some of these things are nonexistent at the time of
contract, or cannot be delivered due to their nature, or they are
unknown—making them unsuitable for sale. Therefore, the
contract is invalid, not suspended.”3

Al-Nawawi said in al-Rawdah: “The gift of an unknown item, a
runaway slave, or a lost animal does not validly transfer.”

The Hanbalis also prohibited it when the unknown can
reasonably be known—such as saying, “I gift you one of my

; Al-Fatawa al-Kubra (4/378).

Al-Bahr al-Ra’iq (8/511), al-Majmi" by al-Nawaw1 (15/418), and al-Mughn1
by Ibn Qudamah (8/216). Look the statements of the Shafi‘1s in al-Haw1 by al-
13\/[€1wardi (7/538) and al-Wastt by al-Ghazalt (4/416).

Tuhfat al-Fugaha’ (3/163). Look Hashiyat Ibn “Abd1 (8/440).

Rawdat al-Talibin (5/373). Look al-Haw1 (5/273).
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sheep”—but permitted it when the unknown cannot realistically
be identified, such as when the mal al-si‘ayah (earning of
livestock zakah) or one’s oil becomes mixed before
measurement’.

Ibn Hazm wrote: “No gift is valid except for an existing, known
item whose amount, qualities, and value are specified. Otherwise,
it is void and rejected.”

The Issue of Gifting Undivided Joint Property (al-Musha’)
That Can Be Divided

Most jurists—including the Shafi‘is—permitted it. The HanafTs
prohibited it.

Al-"Ala’ al-Samarqandt said: “One of the conditions for a valid
gift 1s that the item be divided if it is capable of division. If it is
indivisible®, the gift is valid whether the recipient is a co-owner
or a stranger.

Al-Shafi‘1 stated: The gift of an undivided property is valid .. the
evidence for this is what was related to us that the Companions
held that “a gift is only permitted when delivered and possessed,”
and possession here involves division by consensus.”

Ibn Qudamah said: “The gift of an undivided share is valid. This
was the view of Malik and al-Shafi‘1. Al-Shafi'T held that it is
valid whether it can be divided or not. The Hanafis held that

! Al-Mughni by Ibn Qudamah (8/249), and al-"Insaf by al-Mardaw1 (7/132).

% Al-Muhalla (8/56).

3 Its example is the main gate of the house, for instance, or the well without the
water, for the water itself is subject to muhdayah (alternating use) according to
those who permit it.

+ Tuhfat al-Fuqaha’ (3/161-162).
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gifting a divisible undivided property is invalid.”"

Ibn Hazm stated: “The gifting of a specified share—such as a
third or a quarter—of joint property is valid for both co-owner
and non-co-owner, for rich and poor alike, whether the item is
divisible or not. This is the view of "Uthman al-Batti, Ma mar,
Malik, al-Shafi'1, "Ahmad, 'Ishaq, Abi Thawr, Abti Sulayman,
and their companions, as well as ’'Ibrahim al-Nakha'1l. Abu
Hanifah, however, said: The gift of a joint property is not
permissible when the property is divisible.”

The Issue of an Ambiguous Waqf (Endowment)

This occurs when a person owns multiple identifiable properties
and says: “I endow one of my houses.” This contains uncertainty
because wagf requires the property to be legally restricted for its
designated use, and ambiguity prevents that.

Most scholars—including the Hanaﬁs3, Shéfi'fs", Hanbaliss, and
Zahiris—prohibited it. The Malikis® permitted it, along with
some Shafi‘is’. Ibn Taymiyyah and some Hanbalis® also preferred
its permissibility.

Thus, we may say that the view that gharar influences gratuitous
contracts is the position of the majority of jurists, although they
differed regarding the types of gharar that affect them and the
cases in which gharar is overlooked—details that are only
established through comprehensive survey.

Al-Mughni by Ibn Qudamabh (8/247).

Al-Muhalla (8/106).

Al-Bahr al-Ra’iq (5/203), and Hashiyat Ibn “Abdrt (4/343).
Mughni al-Mubhtaj (2/378). Look al-Haw1 by al-Mawardi (7/518).
Kashshaf al-Qina“ (4/244).

Al-Bahjah {1 Sharh al-Tuhfa by al-Tusil1 (2/397) et seq.

Rawdat al-Talibin (5/315).

Al-"Insaf by al-Mardaw1 (7/9).
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These are the most significant classifications of gharar. Other
sub-classifications exist, built upon the main categories—for
example, dividing gharar into apparent and hidden forms, into
essential and incidental forms, or distinguishing between present
and future uncertainty, or gharar in tangible property versus
gharar in debt. The correct view is that all such subdivisions
ultimately reduce to the principal categories we have already
discussed.

Second: Categories of Gharar (Uncertainty)
The jurists mentioned gharar in several principal chapters within
commercial transactions, and we will mention them here briefly:

A) Two sales in one sale

This is based on the hadith of the Prophet Muhammad (peace and
blessings be upon him), narrated by Abu Hurayrah: “The
Messenger of Allah (peace and blessings be upon him) forbade
two sales in one sale.”"

The jurists offered various interpretations of the meaning of “two
sales in one sale,” the most important of which are:

« That a single item is sold for two different prices—one for
immediate payment and one for deferred payment—
without the two parties separating upon a known price.

« That one sells a commodity and stipulates in the contract
that the buyer sell him another commodity; for example: “I

sell you my house on the condition that you sell me your
land.”

o That one sells a commodity while stipulating an exchange
transaction at a rate he determines, such as: “I sell you this
house provided that I take from you the dinar for such-and-

! Musnad Ahmad (9584), al-Tirmidhi (1231), and al-Nasa'1 (4646).
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such,” where the sale is one contract and the exchange is
another.

Other interpretations also appear in the jurisprudential works,
most of which revolve around either the possibility of gharar or
the possibility of riba’.

B) Selling by throwing pebbles (Bay ‘ al-Hasah)

This is based on the hadith of Abu Hurayrah in Sahih Muslim:
“The Messenger of Allah (peace and blessings be upon him)
forbade the sale by throwing pebbles and the sale involving
gharar.

The forms of Bay" al-Hasah were mentioned by Ibn Hajar in
Fath al-Bari, where he said: “Scholars differed in interpreting the
sale by pebbles. It was said: it is when one says, ‘I sell you
whichever of these garments the pebble lands on,” and then he
throws a pebble; or: ‘I sell you from this land up to the point
where the pebble lands.” It was also said: it is when the buyer has
the option until the pebble is thrown. The third: that the act of
throwing itself constitutes the sale.”

Al-Nawaw1 said in his commentary on Sahih Muslim: “As for the
sale by pebbles, it has three interpretations:

First: to say, ‘I sell you whichever of these garments the pebble I
throw lands upon,” or ‘I sell you from this land up to where this
pebble reaches.’

Second: to say, ‘I sell you on the condition that you have the
option until I throw this pebble.’

; Nayl al-’ Awtr by al-Shawkant (5/180) et seq.
Muslim (1543).
Fath al-Bart (4/360).
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Third: that the throwing itself constitutes the sale; for example:
‘If T hit this garment with the pebble, it becomes sold to you for
such-and-such.””!

The Hanafis gave it two forms:

First: The two parties negotiate the price, then when the buyer
places a pebble upon it, the sale becomes binding?.

Second: That he throws a pebble upon a group of garments;
whichever garment it lands on becomes the sold item without
prior viewing or deliberation, and without any option afterward,
provided that they had agreed beforehand on the price’.

Similar positions are reported from the Malikis* and Hanbalis’.

The predominant reasoning among the jurists is the presence of
gharar, jahalah, and risk arising from non-specification.

C) Other similar sales

This includes the hadith of “Anas ibn Malik: “The Prophet (peace
and blessings be upon him) forbade muhaqgalah, mukhadarah,
mulamasah, munabadhah, and muzabanah.”’

Muhdgqalah: selling grain still in its ears for a measured amount
of threshed grain.

Mukhadarah: selling crops while they are still green, before
their goodness becomes apparent.

Mulamasah: buying a garment from a group of garments without

; Sharh Muslim by al-Nawaw1 (10/121).
3 Kashshaf Istilahat al-Funan (1/355).

4 Fath al-Qadir (6/416-417).

s Bidayat al-Mujtahid (3/167).

p Al-Mughni by Ibn Qudamah (6/298).
Sahth al-Bukhart (2207).
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seeing it, merely by touching it, after agreeing on the price.

Munabadhah: the buyer says to the seller, “Whichever garment
you throw to me, I will take it for such-and-such,” without
knowing what will be thrown.

Muzabanah: selling fruit on the tree in exchange for its
estimated weight after harvest.

The gharar and jahalah in all these types are evident.
D) Selling the non-existent (Bay * al-Ma ‘diim)

This is based on the hadith of Jabir ibn “Abdullah in Sahih
Muslim: “The Messenger of Allah (peace and blessings be upon
him) forbade muhaqgalah, muzabanah, mu'awamah, and
mukhabarah. One of them said: “The sale of years (bay * al-sinin)
is mu ‘awamah.’ And he forbade thunya and permitted ‘araya.””

Sale of years (mu ‘awamah): selling the fruit of a tree for two,
three, or more yearsz. This fruit 1s non-existent at the time of
contract, and it is unknown whether it will come to exist, making
it more severely uncertain than selling the absent or the
unknown. The absent or unknown item has some form of
existence, whereas the non-existent has none.

Al-Nawawi reported consensus on the prohibition of selling the
completely non-existent”.

E) Bay ' Habl al-Habalah

This is based on the hadith of “Abdullah ibn “Umar in Sahih al-
Bukhart and Muslim: “The Messenger of Allah (peace and

! Sahih Muslim (1536).

Sharh al-Nawaw1 ‘ala Muslim (10/193) and Ma‘alim al-Sunan by al-Khattabi
3/97).

Al-Majmii® by al-Nawaw1 (9/258).
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blessings be upon him) forbade Habl al-Habalah.

Habl al-Habalah linguistically refers to the unborn offspring of a
pregnant animal. The first is called sabalah because it is female,
and when it gives birth, its offspring is habl, used for camels and
other animals®.

The jurists differed in interpreting “Habl al-Habalah,” though
the reason for forbiddance in all interpretations is gharar and
jahalah.

The Malikis and Shafi‘Ts interpreted it as selling something for a
deferred price until the she-camel gives birth and her offspring
also gives birth”.

The Hanafis and Hanbalis interpreted it as selling the produced
item of a production—that is, selling what the camel or animal
will give birth to before it even exists”.

Ibn "Abd al—BarrS, Ibn Rushd6, Ibn al—Mundhir7, and al-Nawawt
all transmitted consensus on its prohibition.

F) Sale of Madamin (embryos of females), Malaqih (semen of
males)

Madamin refers to what is in the wombs of female animals, and
Malagih refers to what is in the loins of male animals.

! Al-Bukhart (2143) in his wording, and Muslim (1514).
Tahdhib al-Lughah (5/53) and al-Sihah (4/1665).
Al-Taj wa al-Ikl1l by al-Mawwaq (6/226) and al-Majmii" by al-Nawaw1
9/341).
s Tabyin al-Haqa’iq (4/46) and Kashshaf al-Qina" (3/166).
Al-Istidhkar (6/421).
Bidayat al-Mujtahid (3/168).
Al-"Tjma‘, p. 103, Issue 473.
Al-Majmii® by al-Nawaw1 (9/341).

7
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This is based on the hadith of Abu Hurayrah: “The Prophet
(peace and blessings be upon him) forbade the sale of madamin
and maldaqih.”"

The gharar here is clear, for it is not known whether birth will
occur or not, and if the offspring is born, in what condition it will
be—healthy or sick, male or female—all of which affect its
value.

Consensus on its prohibition has been transmitted. Ibn al-
Mundhir said: “They unanimously agreed that the sale of
madamin and malaqih is not permissible.””

Ibn “Abd al-Barr said: “The scholars unanimously agreed that the
sale of what is in the wombs of females is not permissible,
because it involves gharar, risk, and vagueness.”

G) Sale of fruits before their ripeness, while leaving them on
the tree

This is based on the hadith of "Anas in Sahih al-Bukhari and
Muslim: “The Messenger of Allah (peace and blessings be upon
him) forbade selling fruit until it shows signs of ripeness. They
asked, “What is ripeness?’ He said: ‘That it turns red.” Then he
said: ‘If Allah prevents the fruit (from maturing), how can you
lawfully take your brother’s wealth?’”*

The prohibition of selling fruit before its ripeness while leaving it

! It was narrated by al-Marwazi in Kitab al-Sunnah, no. (210), and Ibn Hajar
attributed it in Bulitgh al-Maram (827) to al-Bazzar. Its chain contains some
discussion, yet it is supported by authentic reports found in similar narrations.
Malik also narrated it in al-Muwatta’ (1334), in the narration of Yahya, from
§a‘Td ibn al-Musayyib.
3 Al-"Ishraf 6/17, and al-"Tjma’, p. 103, Issue 474.
4 Al-Istidhkar (6/456).

Al-Bukhart (2208), and Muslim (1555) in his wording.
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on the tree is the position of the four madhhabs'. Ibn al-Arabi
reported consensus when he said: “As for selling it with the
condition of leaving it (unharvested), it is invalid by consensus,
based on the principle of gharar and jahalah.”

Ibn Qudamah said: “If he purchases it with the condition that it
be left (on the tree), then the sale is invalid by consensus.”

Al-Nawawi said: “If he sells it with the condition of leaving it
(on the tree), the sale is invalid by consensus.”™

Ibn Taymiyyah said: “Selling crops with the condition of leaving
them (unharvested) is not permissible by agreement of the
scholars.”

However, the correct view is that this reflects the view of the
majority or the dominant number of scholars, for permission was
transmitted from Abu al-Hasan al-Lakhmi of the Malikis® and
Yazid ibn Abi Habib from the generation of the early successors’.

Conclusion

These are the most important contracts and sales upon which the
jurists concurred in prohibiting, with the reason for prohibition
returning to gharar (uncertainty), jahalah (vagueness), and
mukhatarah (risk), and consequently the likelihood of dispute.
We have reported consensus in most of them, if not all, and even
where there is disagreement, it is considered an anomalous
position.

! Al-Mabsiit by al-Sarakhst (12/195), Hashiyat al-Dusiiqt “ala al-Sharh al-Kabir
53/ 176), Rawdat al-Talibin (3/559) and al-"Insaf by al-Mardawt (5/65).
Al-Masalik fi Sharh Muwatta’ Malik (6/73).

Al-Mughni (6/148).

Sharh al-Nawaw1 “ala Muslim (10/181).

Majmu" al-Fatawa (29/477).

Bidayat al-Mujtahid (3/168).

Fath al-Bar1 (4/394).
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Nevertheless, this does not mean that the jurists unanimously
invalidated every contract containing noticeable or considerable
gharar. Many transactions that involve some degree of gharar
were permitted by certain jurists due to various considerations,
which we will discuss in the following section.
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Section Four

Contracts Containing Possible Gharar

over Which the Jurists Differed

We previously referred to what Ibn Taymiyyah established
regarding the effect of gharar on contracts, and how this resulted
in a divergence in the methodologies of the jurists. Ibn
Taymiyyah stated that the Shafi‘ts were the most restrictive and
prohibitive under the pretext of gharar, whereas the Malikis were
characterized by greater facilitation, and the Hanafis and
Hanbalis took a middle position—though the Hanbalis tended
toward facilitation just as the Malikis did.

In this section, we present practical examples showing how this
methodological divergence affected the rulings on some contracts
that involve gharar.

Sale Suspended Upon a Condition

What we mean here by “condition” is a condition not prohibited
by the shari‘ah—i.e., conditions that are permissible in their
essence. An example is to say: “I sell this to you if my son
succeeds (in his exams)” or “if my father agrees.”

This type of sale is invalid according to the majority, though they
differ regarding the specific conditions. The Hanafis, for
example, distinguish between a condition introduced with “in”
(if), which renders the sale void, and a condition introduced with
“‘ala” (on condition that), which they permit if it harmonizes
with the contract.

Al-Zayla'1 said: “Suspending (the contract) upon a condition is
not permissible at all if the condition is introduced with ‘in’, as
when one says: ‘I sold (it) to you if such-and-such occurs.” The
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sale becomes void thereby, whether the condition is beneficial or
harmful.”!

He excepted one scenario: suspending upon the approval of a
third party, because that constitutes assigning an option to an
external person, which is permissible.

Regarding the condition introduced with “‘ala”, he said: “If the
condition 1s introduced with ‘‘alad’, and the condition 1is
something that the contract requires, or is in harmony with it, or
is customary—such as stipulating delivery of the sold item, or the
price, or a delay, or an option—then the sale is not invalidated
and the condition is permissible; likewise, if he buys a sandal on
condition that the seller stitches it.

But if the condition is neither required by the contract, nor in

harmony with it, nor customary—then if it contains a benefit for

those entitled (to the contract), the sale is corrupt; otherwise, it is
”3

not.

As for Ibn Rushd of the Maliki school, he said: “Chapter Four:
On conditional sales and thunyd... The corruption occurring in
these sales is due to corruption arising from gharar.””

The Malikis provided detailed distinctions regarding conditions,
summarized as follows™:

I. A condition concerning something after the transfer of
ownership—such as selling a slave while stipulating that
his wala’ (loyalty) return to the seller if he is freed. The

Tabyin al-Haqa’iq (4/131).

Ibid. (4/131).

Tabyin al-Haqa’iq (4/131).

Bidayat al-Mujtahid (3/177).

Ibid. (3/179). Also, look Mawahib al-Jalil (3/246), Sharh al-Kharshi ‘ala
Mukhtasar Khalil (5/80) and Sharh al-Zurqani “ala Khalil (5/8).

N AW N =
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Malikis held: the contract is valid but the condition is void.

2. A condition concerning the period of ownership—such as
selling a house while stipulating that the seller may reside
in it for a month or two. The Malikis allowed this based on
the well-known report of Jabir.

3. A condition prohibiting a general or specific form of
disposal—such as selling a car while stipulating that the
buyer may not ride it or resell it. They deemed this invalid.

4. A condition of repurchase—such as selling an item while
saying: “Whenever I bring you the price, you must return
the item to me for the same price.” The Malikis ruled this
invalid as well, because the transaction oscillates between
being a sale and a loan.

The Shafi‘Ts rejected such suspended sales outright. Al-Nawaw1
said: “It 1s not permissible to suspend a sale upon a future
condition—such as saying: ‘If it rains, I sell it to you,” or ‘when
the pilgrims arrive,” or ‘when Zayd arrives,” or ‘when the sun
sets,” and the like. This contract 1s void.”!

Al-Baghawt said: “If he sells his house and stipulates the
approval of the neighbors or of a particular person, then it is
corrupt because it involves gharar—he does not know whether
that person will approve or not.”

As for the Hanbalis, they narrated two positions. Ibn Muflih said:
“The second category of conditions: a corrupt condition whose
stipulation is prohibited—such as suspending a sale upon a
condition: ‘I sold to you if you bring me such-and-such,” or ‘if
Zayd approves.” Both are invalid. Yet another report from

; Al-Majmi’ by al-Nawawi (9/341).
Sharh al-Sunnah (8/148).
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(’Ahmad) indicates their Validity.”1

Those who prohibited such sales argued that the condition
constitutes gharar: it may occur or may not occur, and the sale
hinges upon its fulfillment or non-fulfillment, which is a form of
vagueness.

The second view holds that a sale suspended upon a condition is
valid, enforceable, and sound. The Malikis held this view in the
context of ‘igalah (mutual rescission). For example, if someone
purchases merchandise, livestock, or property, and then the seller
requests ’‘igalah, and the buyer fears the seller may sell it to
someone else, so the seller says: “If (or when) I sell it to someone
else, it shall be yours for the first price or for the price I sell it
for.” If the buyer accepts and the seller later sells it to someone
else—within a short period (like a day or so)—then the buyer has
priority”.

A second report from Imam Ahmad’ also indicates
permissibility, and this was the choice of Ibn Taymiyyah and Ibn

al-Qayyim.

Ibn Taymiyyah said: “If the seller says, ‘I sold it to you if you
bring me such-and-such,’ or ‘if Zayd approves,’ then the sale and
the condition are valid. This is one of the two reports from
"Ahmad... If he sells a female slave and stipulates upon the
buyer that if he sells her, then the seller has greater right to her
for the same price, the sale and the condition are valid. About
twenty texts from Ibn Mastd and from 'Ahmad have been

; Al-Furt® and Tashth al-Furt® by Ibn Muflih (6/190).
3 Sharh al-Zurqant ‘ala Khalil (5/8).

Al-Furt® and Tashih al-Fura® by Ibn Muflih (6/190), and al-"Insaf by al-
Mardawi (4/356).
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transmitted affirming the validity of conditions.”

He refuted those who claimed that this type of contract is void
due to gharar by arguing that gharar relates to the sold item, not
the sale contract itself. He said: “As for the sale itself, it 1s not
gharar; rather, it is an effective contract and is not called
gharar—whether it is immediate or suspended upon a condition.
A vow suspended upon a condition is not called gharar, nor is
the manumission of a slave suspended upon a condition called
gharar.

There are practical examples of contracts suspended upon a
future condition, such as:

« A sales contract suspended on obtaining approval from an
official authority: for example, it may state, “This sale is
concluded on the condition that the buyer obtains approval
from the City Authority.”

« An employment contract suspended on passing an
examination or a security screening

Selling an item whose type (raw ) is unknown

Jurists distinguish between three kinds of vagueness (jahl) in the
object of sale: unknown genus (jins), unknown type (naw ‘), and
unknown attribute (sifah).

Genus (jins) 1s the general name that applies to many individuals
differing in legal rulings’.

Type (naw ) 1s the general name that applies to many individuals

; Al-Fatawa al-Kubra (5/389).
Nazariyyat al-"Aqd, p. 227.
Al-Bahr al-Ra’iq (3/176).
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sharing the same legal rulings’.

Attribute (sifah) is a necessary quality of the described object
which it is recognized by?.

Thus, “animal” is a genus; “lion” is a type within that broad
genus; and “predatory” is an attribute of the type, as in the
phrase: “The lion is a predatory animal.”

Vagueness may occur in any of these levels. A person may say, “I
sell you something,” without specifying the essence of the item
— this involves vagueness of the genus, the type, and the
attribute.

Or he may say, “I sell you an animal,” specifying the genus but
not the type or attribute. Or he may say, “I sell you a cow,” but
without specifying its characteristics — large or small, healthy or
sick, fat or lean.

The four madhhabs agree that selling an item with an unknown
genus is invalid, such as saying: “I sell you something for ten,”
because this is excessive vagueness®.

As for selling an item of unknown type, jurists differed regarding
its validity:

First opinion: Preventing the sale of an item whose type is
unknown.
This 1is the view of some Mﬁlikis“, some Sha'lfi'Isl, and a reported

" Ibid. (3/177).
; Al-Ta'rifat by al-Jurjani, p. 133.

Fath al-Qadir by Ibn al-Humam (6/334), Hashiyat Ibn “Abdin (7/297), al-
Qawanin al-Fighiyyah by Ibn Juzay al-Kalbi, p. 405, al-Majmi" by al-Nawaw1
(9/353), al-Mubdi" Sharh al-Mugqni® (4/24), and al-Muhadhdhab by al-Shirazi

3/34).

Al-Muqgaddimat al-Mumahhidat (2/556). The Malikis stipulated for its

validity the occurrence of previous viewing.
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view among the Hanbalis’. They consider such a sale a form of
gharar.

Al-Buhutt said: “The sale is not valid if he says: ‘I sold you this
mule,’ then it turns out to be a horse, and the like.”

Al-Ruhaybani said: “The sale is not valid if he says: ‘I sold you
this mule,’ then it turns out to be a horse; or he says: ‘I sold you
this oil,” then it turns out to be sesame oil; or he says: ‘I sold you
this cotton garment,’ then it turns out to be linen.”*

Second opinion:

The sale of an item with unknown type is valid, but the buyer is
given the option of rescission (khiyar).

This is the view of the Hanaﬁss, some Mé_llikTS6, and some
Shafi‘is’.

Ibn al-Humam said: “The general wording of the law indicates
the permissibility of the sale, whether the genus of the object sold
1s specified or not, and whether he points to its location or to the
item itself—whether present and uncovered or not. In fact, most
of the scholars stated that the general response implies
permissibility according to him.”®

In al-Fatawa al-Hindiyyah it is stated: “As for a man saying: ‘I
sold to you what is in my sleeve,” or: ‘what is in my hand of
something,’ is this sale valid? It is not mentioned in al-Mabsiit.

Al-Majmii® by al-Nawawi (9/286-287).

Al-Fatawa al-Kubra by Ibn Taymiyyah (4/18).

Sharh Munta al-"Iradat by al-Buhut1 (2/12).

Matalib "Ul1 al-Nuha (3/27).

Fath al-Qadir (6/334), and Hashiyat Ibn “Abdin (7/297).
Jawahir al-"IkI1l (2/9).

Al-Majmii® by al-Nawaw1 (9/254).

Fath al-Qadir (6/334).
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Most of our scholars said: the general response indicates that it is
valid according to us.”!

Someone might say: These jurists allow the buyer the recission of
inspection (khiyar al-ru’yah), which reduces gharar and
vagueness.

I respond: This is true in its result, but it does not change the fact
that they still considered the contract valid at the moment of
formation despite the existence of gharar. The vagueness is
present at the initiation of the contract. This is one point.

The second point is that the recission of inspection removes the
vagueness for the buyer, but does not remove it for the seller,
because the item may be rejected — leaving the seller exposed to
risk.

A similar disagreement to that regarding selling an item of
unknown type also occurred concerning the sale of an item with
unknown attributes.

The Malikis, Shafi‘ts, and Hanbalis prohibited it, while the
Hanafis, some Malikis, some Shafi'Ts, and a narration in the
Hanbali school permitted it — again with the condition of
establishing the recission of inspection’.

There are practical examples of this type of sale, such as:

« Selling sealed boxes of clothing in auctions.

« Selling a set of agricultural or industrial tools as a bulk lot.

; Al-Fatawa al-Hindiyyah (3/57).

Refer to Bada’i® al-Sana’i® (5/207), Jawahir al-"Ikl1l (2/9), al-Majmi" by al-
Nawawi (9/354), al-Mughnt by Ibn Qudamah (6/301-302), Hashiyat Ibn “Abdin
(77/297-299), al-Bahr al-Ra’iq (5/297), and al-Mugaddimat al-Mumahhidat
(2/551).
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Selling the “Stud-Service” of a Male Animal (‘Asb al-Fahl)
The term ‘asb is pronounced with an open ‘ayn and a silent sin,
and fahl is pronounced with an open fa’ and a silent ha’. It is a
genitive construction. Fahl refers to the male of any species of
animal’.

The expression ‘asb al-fahl refers to the male’s semen intended
for impregnating the female — it is a figurative reference to the
mating process itself.

Jurists differed regarding the permissibility of charging a fee for
this act. The reason for disagreement is that it is an act that is
non-quantifiable, unknown, and not fully deliverable?.

There are several ’‘ahadith on this subject whose apparent
meaning indicates forbiddance, including:

o The narration recorded by al-Bukhari and others from
‘Abdullah ibn ‘Umar (may Allah be pleased with them
both), that: “The Prophet (peace and blessings be upon
him) forbade the price of the stud-service of a male
animal.””

e The narration recorded by Muslim from Jabir ibn
‘Abdullah (may Allah be pleased with them both), that:
“The Messenger of Allah (peace and blessings be upon
him) forbade the selling of the mating of the camel.”

The gharar in this matter arises from several factors:

« The process depends on the desire of the male, which is a

! Nayl al-’Awtar (5/174). Look Tahdhib al-Lughah (2/68) and al-Misbah al-
%/Iunir under entry “‘asab”.
; Nayl al-" Awtar (5/174).

Al-Bukhari (2284).

Muslim (1565).
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psychological matter and unknown.

« It depends on the ability of the male, which varies from
case to case.

« The true objective is the fertilizing semen that produces
offspring — and this is entirely unknown.

First Opinion: The majority view which states that selling ‘asb
al-fahl is forbidden. This is the position of the Hanafis', the
Shﬁfi'Isz, and the Hanbalis3.

They cite the explicit texts of forbiddance and the nature of
gharar involved.

Second Opinion: It is permissible to hire the male animal for a
specific duration or for a specified number of services. This is the
view of the Malikis*, and al-ShawkanT attributed it also to some
Shafi‘ts and Hanbalis as a secondary view, as well as to al-Hasan
al-Basri and Ibn Sirin’.

In al-Mudawwanah it states: “If he hires (the male animal) to
cover the female for a known number of years for such-and-such
amount, it is permissible; and if he hires it for a month for such-
and-such amount, it is permissible; but if he hires it until the
mare becomes pregnant, this is invalid and not permissible.”® Al-
Dardir said in al-Sharh al-Kabir:

“It is permissible for a specified period (such as a day or two) or
a specified number of times (such as twice or thrice) for a set

; Sharh Mukhtasar al-Tahawt (3/97).

; Rawdat al-Talibin (3/398).

A Kashshaf al-Qina“ (3/166).

s Rawdat al-Talibin (3/398).

¢ Kashshaf al-Qina’ (3/166).

Al-Taj wa al-"Iklil by al-Mawwaq (6/227).
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fee ,’1

The Shafi'is and others also allowed it when it is included
implicitly within a broader rental agreement, i.e., when the male
animal is rented for general benefit. In that case, its use for
mating is incidental rather than the primary purpose. Ibn Hajar
al-Haytam1 said: “The owner of the female may rent the male
animal for a fixed payment and a specified time — even for an
hour — to benefit from it as he wishes. This rental is valid
according to the principles of the jurists in this chapter, and he
may utilize all its benefits, including mating it with his female
animal. For what cannot be rented for independently may be
permitted as a secondary purpose.’”

The Hanafis and Hanbalis also permitted accepting an
unconditional gift or honorarium for allowing the mating without
a formal rental contract.

Al-Buhuti said: “If someone allows his male animal to mate
without a rental contract or condition, and he is then given a gift
or shown generosity because of it, there is no harm, for he has
shown kindness and may be rewarded for it.””

If we consider the matter from the perspective of those who
permitted the contract of ‘asb al-fahl for a specified duration—
such as the Malikis and others—we find that the benefit is also
unknown, since it is conditioned on a future event and is subject
to factors outside the essence of the contract. There is, therefore,
a measure of vagueness (jahalah). Nevertheless, the Malik1 view

; Nayl al-" Awtar (5/174).

Al-Zawajir “an Iqtiraf al-Kaba'ir (1/382). al-Shabramlist stipulated that the
lease must be for the general benefit; so if it is specified for plowing, for
example, then using it for breeding becomes forbidden. Look Hashiyat Nihayat
al-Mubhtaj (3/447).

Kashshaf al-Qina“ (3/563).
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aligns with real-life practice, for people may withhold their male
animals out of fear for them, thus causing a disruption in
breeding—so the need here is clear.

Selling Milk While Still in the Udder"
Selling milk that remains in the udder of an animal involves
several issues:

1. It is the sale of something that forms gradually over time
and appears successively.

2. It is unknown in its attribute — it might come out pure or
might come out mixed and turbid.

3. It is unknown in quantity — the exact amount in each
udder, its richness, and its milk content are all unknown.

Despite this, the majority — the Hanafis, Shafi‘ts, and Hanbalis
— prohibited it. The Malikis, al-Layth ibn Sa‘d, Tawis (who
permitted it by measure), and al-Hasan al-BasrT (who permitted it
for a set time such as a week or a month) allowed it, and Sa'1d
ibn Jubayr permitted it unconditionally®.

There are practical applications of selling milk in the udder, such
as:

« Selling the milk output of a dairy farm (cows or buffalo) to
cheese and butter factories.

o Purchasing milk from shepherds by the month, to be
delivered day by day.

! We have mentioned the scholars’ views on this issue in the section on the
evidences from the Sunnah that discussed gharar (uncertainty). See p. 84 of
Ehis book.

Ibn al-Mundhir collected all the opinions in al-"Ishraf ‘ala Madhahib al-
‘Ulama’ (6/18-19).
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Selling Crops Hidden Beneath the Soil

The term “crops hidden beneath the soil” refers to produce that
grows, develops, and ripens underground, such as onions, garlic,
radishes, carrots, turnips, and taro, and similar produce.

Since these crops cannot be seen, and their signs of ripeness are
not observable — unlike produce that grows above ground —
jurists differed over the permissibility of selling them while
hidden, especially since such items spoil quickly once harvested.

Ibn Taymiyyah mentioned two opinions in this matter, saying:
“As for selling what is planted in the ground whose leaves appear
above it — such as turnips, carrots, taro, radishes, garlic, onions,
and similar items — scholars have two opinions. One: that it is
not permissible, which is the well-known position of the
companions of al-Shafi‘T and "Ahmad among others. They said:
These are unseen objects, neither viewed nor described, so their
sale is impermissible like any unseen property, and this falls
under the Prophet’s (peace and blessings be upon him)
forbiddance of selling gharar.

The second: that such a sale is permissible, as stated by some of
the Malikis and others, and it is a view within the Hanbal1 school
as well.”!

Ibn Qudamah said: “It is not permissible to sell what is intended
for use while still hidden underground — such as carrots,
radishes, onions, and garlic — until it is dug up and viewed. This
is the view of al-Shafi'1, Ibn al-Mundhir, and the Proponents of
Opinion (i.e., the Hanafis). Malik, al-’Awza‘i, and ‘Ishaq
permitted it, as the need calls for it, and it resembles selling
produce that has not yet ripened when sold together with what

! Majmi’ al-Fatawa (29/487-488).
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has ripened. Our evidence is that it is an unknown item neither
seen nor described, similar to selling a fetus in the womb; and
because the Prophet (peace and blessings be upon him) forbade
selling gharar — and this is gharar.”"

What Ibn Qudamah attributed to the Hanafis — absolute
prohibition — contradicts their actual view. They permitted
selling subterranean crops but gave the buyer khiyar (the option
to cancel) after extraction.

Al-Kasani said: “According to this same disagreement, if
someone purchases something hidden underground — such as
carrots, onions, radishes, or similar — it is permissible according
to us... and the buyer is entitled to khiyar once it is extracted.”?
However, the Hanafis restricted permissibility to cases where the
existence of the crop is known at the time of sale — as when its
foliage is visible above ground’.

Accordingly, there are several opinions on this issue:

A) Permissibility of selling subterranean produce — the view
of the Malikis*, al-’Awza‘1, "Ishaq, and preferred by Ibn
Taymiyyah, who said: “This view is the correct one.”

B) Permissibility with conditions — allowed by the Hanaffts,
provided the crop’s existence is indicated by outward signs
such as partial appearance of the plant of some of its
leaves, and that the buyer retains an option upon
extraction.

Al-Mughni by Ibn Qudamah (6/161).

Bada’i® al-Sana’i’ (5/164). Look al-Bahr al-Ra’iq (5/326).

Hashiyat Ibn "Abdin (5/52).

Provided that it is secured in aggregate — that is, by the girat or the faddan,
not item by item. See Bidayat al-Mujtahid (3/175).

Majmi" al-Fatawa (29/488).

1
2
3
4
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C) Prohibition — the view of the Shafi‘ls and the majority of
Hanbalis.

Selling Items with a Natural Shell or Husk Covering Them
This includes items such as watermelon, pomegranates, walnuts,
almonds, pistachios, and broad beans — items purchased for
what is inside them, not for their outer shell.

Jurists also differed here, but the majority allowed it. Ibn
Qudamah said: “It is permissible to sell walnuts, almonds, and
fresh broad beans in their shells, whether cut from the tree or still
on it. The same applies to selling grains that have hardened in
their ears, and selling palm spadices before they split open —
whether on the ground or still attached. This is also the view of
Abt Hanifah and Malik. Al-Shafi'T said: It is not permissible
until the outer shell is removed — except in one of his two
opinions regarding palm spadices and grain ears.”"

He explained the permissibility: “Because such an item is
covered by a natural shell that is part of its original creation, its
sale is therefore valid — just like pomegranates, eggs, and inner
husks. Also, broad beans are sold in the markets of Muslims
without objection, and such widespread practice constitutes
consensus.”>

Ibn Taymiyyah said: “As for al-Shafi‘T, he applies this ruling’ to
types that other jurists do not — such as grain and dates in their
green outer coverings, and grain in its ear; for according to his
later opinion, such sales are not permissible.”*

Ibn al-Mundhir, as quoted by Ibn Taymiyyah, stated:

; Al-Mughni (6/161-162).

; Ibid.

4 Gharar.

Al-Qawa‘id al-Niraniyyah, p. 176.
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“Permissibility is the view of Malik, the people of Madinah,
‘Ubaydullah ibn al-Hasan, the people of Basrah, the scholars of
hadith, and the Hanafis. Al-Shafi‘1 once said: It is impermissible.
But when the hadith of Ibn "Umar reached him, he retracted his
view and permitted it.”!

Selling Fruits That Ripen Gradually in Bulk

This refers to produce that does not ripen all at once. Rather, part
of the plant or tree ripens first, and then ripening gradually
moves to the remaining parts.

The jurists differed regarding the ruling on selling such produce.
Ibn Taymiyyah said: “Similar to this is selling the cultivated
patches (al-magathi), such as patches of watermelon, cucumbers,
quththa’ (snake cucumber), and others. Some scholars from the
Shafi‘ts, Hanbalis, and others said: It is not permissible to sell
them except piece by piece. Many scholars from the Malikis,
Hanbalis, and others said: It is permissible to sell them
unrestrictedly in the customary manner, and this is the correct

view.”?

The basis for permissibility is the opinion of the Malikis®, and
Ibn Nujaym transmitted it from some Hanafis, stating: “Likewise
in selling eggplants and watermelons... Al-Halwant issued farwa
permitting it in all cases and claimed this is transmitted from our
scholars. The same was narrated from Imam al-Fadli, who would

! Ibid. p. 177. the Ibn ‘Umar hadith referred to is what Muslim narrated from
him: “That the Messenger of Allah (peace and blessings be upon him) forbade
the sale of date-palms until their fruit ripens, and of ears of grain until they
whiten and are safe from blight — he forbade both the seller and the buyer.”
Muslim, hadith (1535).
; Majmi" al-Fatawa (29/489).

Al-Taj wa al-"Ikl1l by al-Mawwagq (6/453) and al-"Ishraf “ala Nukat Masa’il
al-Khilaf (2/544).
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say: Whatever exists at the time of the contract is the principal,
and whatever develops after that follows it. This was transmitted
from him by Shams al-’A’immah [al-Halawani] without
restricting it to cases where what exists at the time of contract is
more. Rather, he said: Consider what exists at the time of
contract as the principal, and what develops afterward follows it.
This was preferred because of people’s customary practice, as
people commonly sell vineyard produce in this manner, and
preventing them from their customs entails hardship. I saw a
similar narration from Muhammad regarding the sale of roses on
their trees, for roses grow successively.”!

Some HanbaHs2 also permitted it, and we have already cited Ibn
Taymiyyah’s statement: “And this is the correct view.” His
student Ibn al-Qayyim agreed, saying: “Those who permitted it
— such as the people of Madinah and some of the companions of
"Ahmad — their view is more correct, for it cannot be sold
except in this manner.”

The Contract of Muzara ‘ah (Sharecropping) and What
4
Resembles It
This is a contract whereby cultivating the land is undertaken in
return for a portion of what the land produces.

The element of gharar and jahalah here lies in the fact that the
wage is unknown and not guaranteed. We do not know for certain
how much the land will produce, nor whether it will remain safe
or be afflicted by blight or disaster. Thus, the farmer’s
compensation is unguaranteed and exposed to risk.

; Al-Bahr al-Ra’iq (5/325).

; Al-"Insaf by al-MardawT (5/68).

4 ‘I'lam al-Muwaqqi‘in (3/211-212).

Such as the contracts of mukhabarah, musaqah, and mugharasah.
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It is narrated that al-Bukhari and Muslim transmitted from
"Abdullah ibn ‘Umar (may Allah be pleased with him) that: “The
Messenger of Allah (peace and blessings be upon him) gave
Khaybar to the Jews to work and cultivate it, and that they would
have half of what it produced.”’

There are also narrations containing forbiddance, among them
the hadith of Thabit ibn al-Dahhak in Muslim: “The Messenger
of Allah (peace and blessings be upon him) forbade muzara ‘ah
and commanded leasing (mu ‘a@jarah), and said: ‘There is no harm
in it.””?

The jurists differed regarding the permissibility of this contract.
The majority permitted it — the Malikis, who developed several
acceptable forms, many of which they considered a type of
partnership’.

The HanbaHs4 also permitted it. From the Hanafis, the two
Imams — Abu Yisuf Ya'qiib and Muhammad ibn al-Hasan al-
Shaybani — permitted it in certain cases and prohibited it in
others. They permitted it under the following conditions:

1. The land is provided by the owner, and the labor and tools
and seeds are provided by the farmer.

2. The land, tools, and seeds are provided by the owner, and
the labor by the farmer.

3. The land and seeds are provided by the owner, and the
labor and tools by the farmer.

; Al-BukharT (2499) in his wording and Muslim (1551).

Muslim (1549).

Al-Kafi by Ibn "Abd al-Barr (2/763), Mawahib al-Jalil by al-Hattab (5/176),
gndShmhaLquaﬁ'déKhdﬂ(6H19)

Kashshaf al-Qina“ (3/542) and Sharh Muntaha al-"Iradat (2/238-240).
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They prohibited it in the case where the land and tools are
provided by the owner, and the seeds by the farmer.

Their principle is that they look to the provider of the seeds and
consider him entitled to the produce. The other party, depending
on what he contributes, is then considered either a lessor of his
land or of his labor".

Imam al-Zayla'm commented after discussing the disagreement
among the Hanafis regarding the ruling on muzara'ah: “They
said: Today the farwa follows the view of Abu Yusuf and
Muhammad — contrary to the Imam [Abi Hanifah] — due to
people’s need for it and their customary practice. Analogy (giyas)

e 9

may be set aside due to custom and necessity, as in al-istisna .

It was also permitted by some of the Shafi'ts, such as Ibn Surrfj
and al-Khattabi, and supported by al-NawawT".

Ibn al-Mundhir transmitted the permissibility from a number of
the Companions and Tabi'in, saying: “The scholars differed
regarding a man who gives his white land or his land and palms
to be cultivated for half, a third, a quarter, or a known portion of
its produce. It was narrated from a group of the Companions of
the Messenger of Allah (peace and blessings be upon him) that
they permitted it, among them Ibn Mas'td and Sa‘d ibn Malik
(may Allah be pleased with them). It was also narrated from “Al1
ibn Ab1 Talib and Mu'adh (may Allah be pleased with them).
This was the view of Sa‘id ibn al-Musayyib, Muhammad ibn
Sirin, Tawiis, "Abd al-Rahman ibn al-’Aswad, Miusa ibn Talha,
‘Umar ibn ‘Abd al-‘Aziz, al-Zuhri, ‘Abd al-Rahman ibn Abi

; Sharh Mukhtasar al-Tahawi by al-Jassas (3/434-435).

Tabyin al-Haqa’iq (5/279). Also, look al-Hidayah (4/337) and al-Lubab by la-
Midant (2/229).

Rawdat al-Talibin (5/168).
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Layla.”!

Ibn Hazm permitted it, saying: “Either he gives his land to
someone who cultivates it with his seed, animals, assistants, and
tools in return for a portion, and the owner of the land receives
from what Allah produces from it a known share — half, a third,
a quarter, or something similar, more or less. Nothing is required
of the landowner whatsoever. The remainder belongs to the
farmer, whether it is little or much; if nothing comes from it, he
neither receives nor owes anything. These methods are all
permissible.”?

Ibn Taymiyyah also permitted it and considered it the correct
view: “Muzara’ah is permissible according to the most correct
opinion of the scholars. It was practiced by Muslims during the
time of the Prophet (peace and blessings be upon him) and the
era of the Rightly Guided Caliphs, and by the families of Abu
Bakr, ‘Umar, ‘Uthman, and °‘Ali, and others among the
emigrants’ households. It is the view of the eminent Companions
such as Ibn Mas‘iid, and it is the school of the jurists of hadz'th.”3

On the other hand, some jurists prohibited muzara ‘ah, due to the
potential gharar and jahalah in the compensation. They also
cited apparent texts from the Sunnah to support this view,
including Imam Ab@ Hanifah? (may Allah be pleased with him).

The majority of the Shafi‘1s also prohibited it. Al-Nawawt said in
al-Rawdah: “Al-Mukhabarah and muzara‘ah are invalid. Ibn
Surrij said: Muzara ‘ah is permissible. I say: Some of our eminent
scholars also said muzara'ah and al-mukhabarah are

; Al-"Ishraf “ala Madhahib al-"Ulama’ (6/260-261).

; Al-Muhalla (7/44).

. Majmu" al-Fatawa (28/82-83).

Sharh Mukhtasar al-Tahawt by al-Jassas (3/415) et seq.
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permissible, including Ibn Khuzaymah, Ibn al-Mundhir, and al-
Khattabi.”!

What we have stated regarding muzara ‘ah also applies to several
other contracts in Islamic jurisprudence, where there is a well-
known disagreement between those who permit and those who
prohibit. These include:

‘Aqd al-Masaqah: A contract for irrigation and tending, between
the owner of the trees and a worker who performs the task in
return for a portion of the produce.

‘Aqd al-Mugharasah: A contract between the landowner and
someone who plants trees in the land, to receive a share of the
land or the trees after the fruit appears>.

‘Aqd al-Mukhabarah: According to those who distinguish it
from muzara‘ah, where the compensation is determined from a
specific portion of land or produce.

‘Aqd Qafrz al-Tahhan: Where the owner gives someone
something to grind, in return for a portion of the ground
produce’.

! Rawdat al-Talibin (5/168).

The difference between mugharasah and muzara‘ah is that muzara‘ah is for a
fixed term, whereas trees involve long-term use of the land. They also differ in
the compensation: in muzara‘ah it is from the produce, while in mugharasah it
is from the land or from the trees.

Among its examples is pressing sesame for someone in return for a portion of
the oil, or spinning wool for him in return for a portion of the spun yarn.
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Section Five

Contracts Involving Potential Gharar
that the Jurists Permitted by Consensus

The Salam Contract

Salam—with an open sin and /am—is equivalent in form and
meaning to salaf (advance payment). The verb ‘aslafa or ‘aslama
may be used, while the root s-I-f also appears in the sense of a
loan.

In juristic terminology, salam is a forward sale of a fungible item
described in the liability (dhimmah) in exchange for an upfront,
fully paid price. Its form is that the buyer prepays the price in
advance while the item sold is deferred. He says: “I advance to
you (‘aslamtu ’ilayka) one thousand dinars in return for one
thousand pounds of your dates of such-and-such description,”
and the seller receives the price with the obligation to deliver the
specified goods at the appointed time.

Thus, it is a contract for a described item in liability, deferred in
delivery, with its price paid in full at the session of contract. This
structure yields the following elements:

o The buyer, called al-muslim (with kasrah on the lam), or
the owner of the salam.

o The seller, called al-muslam ’ilayh (with fathah on the
lam).

o The price, called ra’s mal al-salam.

o The sold item, called al-muslam fih (the subject of salam)
or the salam debt.

Given this structure, salam inherently carries elements of
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potential gharar:
o The sold item is not present at the time of contract.
« Fulfillment depends on future conditions.
« The possibility of non-delivery exists.

Yet several sound ‘ahadith establish its permissibility. Among
them: the report narrated by al-Bukhart and Muslim from Ibn
‘Abbas, who said:

“The Prophet Muhammad (peace and blessings be upon him)
came to Madinah and found them engaging in salam in dates for
one or two years. He said: ‘“Whoever conducts salam, let it be in
a known measure, a known weight, and a known term.””!

The jurists transmitted a consensus on the permissibility of the
salam contract. Ibn al-Mundhir stated: “Everyone from the
scholars whose views we preserve agreed that salam 1is
permissible when a man advances payment to another for a
known type of food from the general produce of the land—of the
sort not typically failing—by a known measure or weight, to a
specified term, with dinars or dirhams fully paid before the
session ends, and with the delivery location defined. When these
conditions are met and both parties have capacity, the salam is
valid. T know of no scholar who rejects it.”

Al-Nawawi said: “The Muslims have unanimously agreed on the
permissibility of salam.”

Al-Qaraft wrote: “A concession was granted in salam, and the

; Al-Bukhari (2240) and Muslim (1604).
Al-"Tshraf “ala Madhahib al-"Ulama’ (6/101-102).
Sharh Sahth Muslim by al-Nawaw1 (11/41).
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‘ummah agreed upon permitting it.””!

Al-Zayla'1 noted: “It is narrated that the Prophet Muhammad
(peace and blessings be upon him) forbade selling what one does
not possess, and yet he allowed salam. It is legislated by the
Qur’an, the Sunnah, and the consensus of the ‘ummah.”

The “consensus” here refers to agreement on its permissibility in
principle, even though jurists differed over some subsidiary
rulings regarding its conditions.

The claim that Sa'tld ibn al-Musayyab rejected its
permissibility—which Ibn Hajar reported in Fath al-Bar? and al-
“Ayni in al- 'Umdah’*—does not undermine the consensus. Many
scholars dismissed that attribution as anomalous.

Al-Maward1 responded: “The consensus of the Companions is
established by the report of Ibn Abi Awfa. No one opposed this
consensus except for Ibn al-Musayyab. It was reported from an
irregular narration prohibiting salam. If authentic, it is refuted by
the consensus deduced from the wordings of previously
mentioned scholars, along with the explicit texts and relevant
indications.””

The Sale of Bulk Goods (al-Juzaf) and the Sale of Heaped
Commodities (al-Subrah)
Al-Juzaf (with jim either kasrah or dammah)® refers to selling

Al-Dhakhirah (5/224).

Tabyin al-Haqa'iq (4/110).

Fath al-Bar1 (4/415).

‘Umdat al-Qar1 (12/61).

Al-Hawt al-Kabir (5/390).

Pronouncing jim with kasrah is regular as in gatala gital, hasaba hisab and
Jjazafa jizaf. For pronouncing it with dammah, it is based on transmitted usage.
Look Lisan al-"Arab under entry “jazafa” and al-Misbah al-Munir under entry
“jazafa.”

(o)WY B 0N S
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items that are normally measured, weighed, or counted as a
whole, without measurement, weight, or count.

Some jurists documented consensus on its permissibility. Ibn
"Abd al-Barr said: “The sale of food in bulk (juzaf) from a heap
or similar form is unanimously permitted, and I know of no
disagreement in this.”

Ibn al-"Arabt wrote: “As for measured or weighed food, there is

no disagreement among the scholars regarding its permissibility
when sold in bulk.””

Ibn Taymiyyah stated: “The sale of tangible goods in bulk is
permissible by the Sunnah and consensus.”

Despite the presence of potential vagueness in attribute and
weight—as the sale is concluded without weighing and in bulk
without inspection—this type of sale was allowed because of
people’s need and the prevalence of customary practice.

Similarly, al-subrah (with dammah on sad and sukiin on ba’)
refers to a mound or pile of grain or produce gathered in one
place, such as a sackful or crate. It may be sold by weight, e.g., “I
sell you this pile for the price of every ten kilograms,” or as a
whole, e.g., “I sell you this entire mound for such-and-such.”

Both cases contain degrees of gharar and jahalah. In the first,
weight and type may be known while exact attribute is not. In the
second, type is known while attribute and weight are not.

Ibn Qudamah transmitted consensus on permissibility: “One who
purchases a heap (subrah) of grain should not sell it until he

; Mawahib al-Jalil by al-Hattab (4/285).
; Al-Tamhid (13/340).

. Al-Qabas (2/822).

Majmi" al-Fatawa (30/307).

-162 -



moves it. This entails two rulings: first, the permissibility of
selling a heap in bulk despite the buyer and seller not knowing its
exact measure. Abil Hanifah and al-Shafi‘1 said the same, and we
know of no disagreement. Imam 'Ahmad explicitly permitted
it.”!

They supported this with the hadith of Ibn "Umar: “We used to
buy food from caravans in bulk (juzaf), and the Prophet
Muhammad (peace and blessings be upon him) forbade us to sell
it in the same place until we moved it.”* And another wording:
“They would be disciplined® in the time of the Prophet
Muhammad (peace and blessings be upon him) when they
purchased food in bulk if they sold it before moving it.”*

The Ja ‘alah Contract Concerning a Runaway Slave

Ja ‘alah—with the jim pronounced with fathah—comes from al-
ju'l, meaning “wage” or “payment.” Ja'alah is what a person
assigns as compensation for someone else to perform a certain
task”.

As for al-’abiq, it refers to a slave who escapes from his masters.
‘Abaga—with the ba’ either with fathah or kasrah—means ‘“‘to
flee.”®

The ja’alah in this context is when someone announces:
“Whoever returns my runaway slave to me shall have such-and-
such.”

Al-Mughni by Ibn Qudamah (6/201).

Sahth Muslim (1526).

In order to discipline and rebuke them.

Sahth Muslim (1527).

Magqayis al-Lughah by Ibn Faris (1/460) and Taj al-"Arts by al-Zabid1 under
entry “ja‘ala.”

Sharh Sahth Muslim by al-Nawaw1 (2/245).

wm AW N =
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This arrangement involves vagueness regarding the amount of
work required and is conditional upon the unseen: a person may
exert significant effort yet fail to find the runaway slave, thus
receiving nothing; and he may find him instantly, receiving the
payment with no effort. It also lacks specification of the worker,
and the worker is not obliged to accept.

The scholars differed on ja’alah in matters other than the
runaway slave. The majority—Malikis', Shafi'is?, and
Hanbalis>—permitted it. The HanafTs prohibited it, regarding it as
involving gharar and gambling. Al-Sarakhsi said: “This involves
making entitlement to money dependent on risk, and this is
gambling, which is forbidden in our Shari‘ah.”* Ton Hazm also
prohibited it except in the form of hiring for a known time and
known wage, in agreement with the Hanafis”.

Despite their disagreement over general ja’alah, all scholars
agreed on the permissibility of taking compensation for returning
a runaway slave—whether by contractual entitlement or by way
of kindness. Even the Hanafis exempted this case from the
general prohibition.

Al-Sarakhsi, commenting on a narration in which Ibn Masud
approved taking compensation for returning a runaway slave®,
wrote: “In this hadith is evidence that the one who returns him is
rewarded, for Ibn Mas'td did not object to their saying that he

Bidayat al-Mujtahid (4/20) and Sharh Hudtd Ibn ‘Arafah (2/529).

Mughni al-Muhtaj (3/617).

Kashf al-Qina" (4/203).

Al-Mabsiit (11/18). Look Bada’i® al-Sana’i* (6/203).

Al-Muhalla (7/33), Issue 1327.

This hadith is authenticated by al-Bayhaqt in al-Sunan al-Kubra (12125). He
said: This is the most ideal narration in this chapter. It is also authenticated by
Ibn Abi Shaybah in al-Musannaf (6/541, 22371) and "Abd al-Razzaq in al-
Musannaf (14911). Look Nagb al-Rayah (3/308).
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has earned a wage. It also proves that he deserves the ju I from
his master. This is ’istihsan (juristic discretion) adopted by our
scholars (may Allah show mercy to them). According to strict
analogy, there would be no jul... but we have left this analogy
due to the agreement of the Companions, for they unanimously
approved the ja ‘alah. Ibn Mastud said what he said publicly, and
this must have become known, and none of his peers objected.
Silence after the appearance of his statement is not permissible

for one who disagrees. For this reason the consensus is
- 1
established.”

As for Ibn Hazm, although he did not consider the contract
binding—meaning no judge could obligate either party—he
validated it in the sense that: “It is recommended that he fulfill
his promise.”

Thus, the view of the majority—Malikts, Shafi‘1s, and Hanbalis,
who permit ja ‘alah for any task—coincides with the view of the
Hanafis and Zahiris concerning the validity and lawfulness of the
compensation in this case, while all acknowledge that it involves
a degree of risk and uncertainty in the subject matter. The work is
not specific and may be extensive or minimal, and the worker
need not be known or specified in advance, since this is a
contract of permission rather than direct obligation. The expected
result may occur—or may not.

The Mudarabah (Profit-sharing partnership) Contract
Mudarabah comes from darb, meaning “to travel through the
land.” Allah the Most High says: “...and others travel throughout

! Al-Mabsiit by al-Sarakhst (11/17). Look Bada’i® al-Sana’i* (6/203) and Fath
%I—Qadir (4/520).
Al-Muhalla (7/33, Issue 1327).
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the land seeking Allah’s favor...”" It refers to trade.

Mudarabah is also called al-girad, pronounced with the gaf
kasrah. Some said they are two names for the same arrangement.

Al-Mawardi stated: “Know that al-girad and al-mudarabah are
two names for one meaning. Al-girad is the term of the people of
Hijaz, and al-mudarabah is the term of the people of Iraq.”

Mudarabah is a type of partnership in which one party provides
capital and the other engages in trade or investment with it. Any
profit generated is shared between them according to their prior
agreement. Any loss is borne entirely by the capital provider.

It is clear that the contract in this form contains elements of
Jjahalah and gharar: vagueness regarding the nature or amount of
work; vagueness regarding the wage, as it is conditional on
profit; if there is no profit, there is no compensation; and
uncertainty in the duration of the mudarabah, since it is a
permissible non-binding contract that the sleeping partner may
leave the work and the capital provider may withdraw their
money.

Nevertheless, consensus was established on the permissibility of
the mudarabah contract. This consensus was transmitted by
numerous scholars, including Ibn al—Mundhir3, Ibn Hazm4, Ibn
‘Abd al-Barr’, al—SarakhsT6, Ibn Rushd’, Ibn Qudémahs, and al-

[Al-Muzammil: 20].

Al-Hawi al-Kabir (7/305).

Al-"Awsat fT al-Sunan wa al-"Ijma“ (10/561).
Maratib al-’'jma’, p. 93.

Al-Istidhkar (7/4).

Al-Mabsut (22/17).

Bidyat al-Mujtahid (4/21).

Al-Mughni by Ibn Qudamah (7/136).
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-1
Nawawrt .

The Istisna " Contract

Istisna’—a verbal noun in the form istif'al from san'ah
(craftsmanship)—means ‘“requesting the manufacture of
something.” Technically, it is a contract for a sale of something
described in the liability (dhimmah), with the condition of
workmanship’.

This contract necessarily includes several elements:

o The Manufacturer (al-sani‘): the one from whom the
product is requested.

o« The One Who Commissions the Work (al-mustasni )—
with the nizn pronounced kasrah: the customer.

o The Product (al-mustasna )y—with the niin pronounced
fathah: the manufactured item or the object sold.

o The Price (al-thaman): the amount paid, covering the
materials and the workmanship.

By analyzing the nature of istisna’, it appears to be a composite
of two contracts: a salam contract and a hiring ( ijarah) contract.

The jurists differed in theory over the permissibility of istisna’,
but they unanimously agreed on its permissibility in practice, as
stated by al-Kasani in Bada'’i®, and al-Zayla'l in Tabyin al-
Haqd'ig’. The majority permitted istisnd' according to the

conditions of the salam contract, namely the Malikis’, Sha'lfi'Ts6,

Rawdat al-Talibin (5/117).

Bada’i® al-Sana’i’ (5/2) and Tuhfat al-Fugaha’ (2/362).

Bada’i‘ al-Sana’i® (5/2).

Tabyin al-Haqa’iq (4/123).

Al-Mudawwanah (3/-68-69) and al-Sharh al-Kabir (3/217).

Al-"Umm (3/130), al-Haw1 al-Kabir (5/406) and Rawdat al-Talibin (4/27-28).
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and Hanbalis'. This was also the view of Zufar ibn al-Hudhayl
from the Hanafis2 .

Meanwhile, the Hanafi3 school as a whole permitted it
unconditionally, and some Hanbalis also permitted it as reported
by al-Mardawi".

Comparing salam and istisna’ shows that they agree in most
respects: both are contracts for something described in liability—
1.e., non-existent at the time of sale—and both require
specification of genus, type, quantity, and attribute. Both require
that neither the price nor the object of sale fall under riba al-
nasi’'ah (delay usury).

They differ in that the price in istisna” may be deferred, while
salam requires the price to be paid at the time of the contract.
Also, istisna " involves actual manufacturing, whereas salam may
relate to manufactured, cultivated, or traded goods. Furthermore,
istisna " allows delivery in installments, whereas salam requires
full delivery unless staggered delivery is mutually agreed upon.

Regarding istisna’, it contains the same elements of vagueness
and risk found in salam, such as:

e Gharar in the object of the contract, since it does not yet
exist.

« Vagueness of precise specifications and details, which only
appear after manufacturing.

! Al-Mughni by Ibn Qudamah (6/397) and al-"Insaf by al-Mardawi (4/300).
% Al-Bahr al-Ra’iq (6/185).

3 Mukhtasar Ikhtilaf al-'Ulama’ by al-Jassas (3/36), al-Mabsiit (12/138) and
Hashiyat Ibn “Abdin (5/223).

4 Al-"Insaf by al-Mardawi (4/300).
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« Dependence on future conditions, which cannot be fully
predicted.

Despite this, istisna’ has been permitted historically and in
modern practice. It has become a major avenue of investment and
a foundation for numerous international commercial
transactions—such as state purchases of weaponry, aircraft, and
ships that require long manufacturing periods. It is also central in
real estate development, construction, infrastructure, and public-
sector procurement through tender-based building and
development projects.

Hiring a Wet Nurse (Isti jar al-Zi'r)
Al-Zi'r refers to a woman who breastfeeds a child not her own.
Ibn Manziir states: it is “the one who shows maternal compassion
to a child not her own by nursing him, whether human or animal,
and whether male or female.””

Allah the Exalted says: “And if they breastfeed for you, then give
them their payment.”

From the Sunnah is what Anas ibn Malik narrated: “Ibrahim’
had a wet nurse in the upper areas of Madinah. The Prophet
(peace and blessings be upon him) would visit him, and we
would go with him. He would enter the house while it was filled
with smoke4, for his wet nurse was a blacksmith. He would take
him and kiss him, then return.””

Likewise, the Prophet (peace and blessings be upon him) himself

; Lisan al-"Arab under entry “za’ara.”

[Al-Talaq: 6].

He refers to our master "Ibrahim, the son of the Prophet (peace and blessings
be upon him), when hen was a baby before his death.
s Because the wet nurse’s husband was a blacksmith.

Sahth Muslim (2316).
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was breastfed for payment by Halimah al-Sa'diyyah—though
this occurred before Islam, he did not annul it afterward.

Numerous scholars have transmitted consensus on the
permissibility of hiring a wet nurse. Among them is Ibn al-
Mundhir, who said: “They unanimously agreed that hiring a wet
nurse is permissible.”’ Ibn Qudamah also confirmed the same®.
Al-Zayla'1 stated: “Hiring a wet nurse with a known wage is
valid... and the 'ummah has reached consensus on this.”> Al-
Mawwaq also confirmed the same®. Ibn Taymiyyah stated:
“Hiring a wet nurse is permisble according to the Qur’an, Sunnah
and consensus.”

It is clear that hiring a wet nurse involves potential gharar: the
employer cannot know the amount of milk she has, its
sufficiency, her future health, or how many daily feedings the
infant will require and in what quantity.

Nevertheless, it is permitted due to the compelling necessity and
the overriding public interest of preserving the life of the child,
which takes precedence over the potential risks involved.

Selling What Contains Gharar as a Subsidiary Part of
Something Else

This refers to cases such as selling milk in an animal’s udder as
part of the sale of the animal; or selling fruits before ripening as
part of selling the tree; or selling an animal while its fetus is in
the womb. The form of this is that a person sells an animal he
owns while its fetus or milk—of unknown quantity—is part of it,

; AL-Tjma', p. 106.

; Al-Mughni by Ibn Qudamah (8/68).
4 Tabyin al-Haqa’iq (5/127).

s Al-Taj wa al-"Iklil (7/527).

Majmi" al-Fatawa (30/243).
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and he does not stipulate or mention these separately. Likewise,
the fruit on the tree is included when selling the tree, although its
outcome is unknown.

All of this is permissible by consensus because the uncertainty is
subsidiary rather than independent.

Al-Nawawi stated: “The Muslims have unanimously agreed on
the permissibility of selling an animal while its udder contains
milk, even though the milk is unknown.”!

This was also affirmed by the Ma'llikisz, Hanaﬁss, Hanbalis“, Ibn
Hazm’, and Ibn Taymiyyah®.

This applies to everything included as a non-essential
attachment—such as the pit inside a date, the wool on a sheep, or
the furniture included with a house—because these are sold with
their principal item. Since they are not independently intended in
the sale, the uncertainty is overlooked. Ibn Qudamah said: “In
what is subsidiary, a degree of gharar is permitted that would not
be permitted in what is primary.”’

Al-Majmii‘ (9/396).

Al-Mudawwanah (3/318), al-Taj wa al-"Ikl1l (7/545) and al-Sharh al-Kabir
4/20-21).

Bada’i® al-Sana’i‘ (5/164) and Tabyin al-Haqa'iq (4/46).

Matalib "Ul1 al-Nuha (3/29).

Al-Muhalla (7/222).

Al-Fatawa al-Kubra (4/45).

Al-Mughni by Ibn Qudamah (6/141). Look Kashshaf al-Qina“ (3/166) and
Matalib "Ul1 al-Nuha (3/29).
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Section Six

Areas Where Gharar Occurs in Contracts
The jurists expressed various views regarding the areas in a
contract where gharar may arise: whether it pertains to the
contract itself, the subject matter of the contract, or the conditions
attached to it.

First Opinion: Gharar Exists in the Subject Matter of the
Contract

This view is represented by Ibn Taymiyyah, his student Ibn al-
Qayyim, and is followed by many in matters of practical
application.

Ibn Taymiyyabh states in his discussion of contract theory: “Some
jurists assume that gharar is a quality of the sale itself, and that
the Prophet (peace and blessings be upon him) forbade a sale that
is gharar.

But this is not the case. Rather, he forbade selling an object that
is gharar.

The object of sale itself is the gharar, such as selling fruit before
its ripeness becomes apparent.””

He also says: “As for saying: ‘This is gharar,’ it should be said:
the Prophet (peace and blessings be upon him) forbade the object
that is gharar from being sold, and forbade selling what is
gharar, such as selling years in advance (bay * al-sinin), or habal
al-habalah, or selling fruit before ripeness. He explained that the
reason is the risk involved, which leads to consuming wealth
unlawfully.”

! Nazariyyat al-’Aqd, p. 224.
Ibid. p. 227.
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Ibn Taymiyyah adds elsewhere: “The sale itself is not gharar.
Rather, it is a binding transaction and is not called gharar
whether concluded immediately or suspended upon a condition...

For this is a contract tied to a specific description, which does not
include anything else. If that description materializes, the
contract materializes; otherwise, there 1s no contract. This i1s not
deception. Deception occurs when a contract is concluded
whereby one party takes another’s wealth while leaving the
compensation sought dependent upon risk.”!

He continues: “If it is asked: ‘Is it valid to sell what does not
exist, or what is unknown, or what one 1s unable to deliver?’ it is
answered:

If any of these sales involves consuming wealth unlawfully, then
it is invalid. Otherwise, it is permissible. Whenever it includes an
element of gambling, then it involves consuming wealth
unlawfully. If one party obtains wealth with certainty while the
other obtains it with risk of gain or loss, then he is gambling.””

Ibn al-Qayyim says: “Bay’ al-gharar is an instance where the
verbal noun is added to its object—as in bay’ malaqih and
maddamin. The gharar is the object sold itself; it is a verbal noun
used in the sense of the passive participle, meaning ‘that which
one is deceived by,” similar to gabd (seizing) and salb (taking)
meaning ‘that which is seized or taken.””

Al-San‘ani stated similarly: “Bay‘ al-gharar—with the ghayn in
fathah and doubled rd@’—means ‘that which is deceived with,’
1.e., the meaning of the passive participle. The addition of the
verbal noun to it is the addition of the action to the object.

; Tbid. p. 227-228.
Tbid. p. 229.
7ad al-Ma‘ad (5/818).
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Another interpretation is also possible.”’ Ibn Qasim in al- Thkam
mentioned the same”.

Al-Maghribt also said: “‘The forbiddance of bay" al-gharar...’
It may mean ‘that which one is deceived with,’ 1.e., the passive
participle, or it may be used in the sense of the verbal noun, with
the sale being attributed to it due to association: meaning ‘the
sale accompanied by gharar.”

According to this group, the pillar of the contract is the offer and
acceptance—acts that do not admit gharar. Statements such as “I
sell to you,” “T accept,” “Sell this to me,” “I sell to you”—these
form the contract itself, which does not contain gharar. Rather,
gharar occurs in the subject matter of the contract, being the
object upon which the contract focuses. Thus, all sales
invalidated or prohibited due to gharar ultimately return to a
deficiency in the subject matter, such as: Bay ' al-hasah (sale by
throwing a pebble): because the object of sale is not specifically
identified; bay' al-mulamasah (sale by touching): because the
characteristics of the item are not identified; and so on.

Second Opinion: Gharar Exists in the Contract Itself as Well
as in Its Subject Matter

Among those who stated this view is al-Baji, who identified three
areas where gharar may be located. He said: “Gharar relates to
the sold item from three aspects: from the contract itself, from the
compensation, and from the deferment.”

He continues: “As for gharar in the contract itself: such as two
sales in one sale, where it is unknown which of the two

; Subul al-Salam (3/15).

; Al-"Thkam Sharh "Ustl al-’ Ahkam (3/106).

4 Al-Badr al-Tamam Sharh Bultigh al-Maram (6/66-67).
Al-Muntaqa (5/41).
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compensations has been bought or sold; or bay" al-hasah from
the sales of Jahiliyyah, in which the seller throws a pebble: when
it falls, the sale becomes binding; or bay" al- ‘urban (earnest
money sale).””

Ibn Rushd al-Jadd (Abu al-Walid) followed al-Baji’s
classification, stating: “The excessive gharar that invalidates a
contract occurs in three things: the contract itself, either one of
the two compensations—the price or the object sold—or both, or
the deferment in either or both of them.”” He gave the same
examples of gharar in the contract itself and added:
selling something measured (mukayyil) together with something
sold in bulk (juzaf) in a single transaction—such as combining
the sale of grain by bulk with cloth measured by length in a
single contract.

Ibn Rushd al-Hafid (the grandson) continued this classification,
saying: “Gharar in sales arises through vagueness in several
forms: either through vagueness of the identification of the
subject matter of the contract, or of the contract itself, or through
vagueness of the description of the price or of the object sold, or
of its amount, or of its term if there is a term, or through
vagueness of its existence or of the ability to deliver it—which
returns to inability of delivery, or through vagueness of its
soundness.””

Dr. al-Siddiq al-Darir discussed this issue and responded to the
statements of Ibn Taymiyyah and Ibn al-Qayyim, saying: “What I
hold is that the genitive construction® here is either of the type

Ibid. (5/42).

Al-Muqgaddimat al-Mumahhidat (2/73).

Bidyat al-Mujtahid (3/166).

He refers to the genitive construction’s phrase “bay ‘ al-gharar” mentioned in
the hadith “The Prophet (peace and blessings be upon him) forbade bay * al-
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where the described is annexed to its attribute, or of the type
where the verbal noun is annexed to its kind. It is not valid to
consider it an annexation of the verbal noun to its object—as Ibn
Taymiyyah says—because this would entail restricting gharar
only to the subject-matter of the contract. But this is not the case,
for among the forms of gharar forbidden by agreement of the
jurists 1s that which relates to the form in which the contract is
concluded, such as bay' al-hasah (the sale of pebbling).
However, if we consider the annexation as belonging to the type
where the verbal noun 1s annexed to its kind, or the described to
its attribute, then the forbiddance encompasses all forms of sales
involving gharar, whether the gharar is in the subject-matter of
the contract or in its formulation.”"

What al-Siddiq al-Darir mentioned follows the position of the
Kufan grammarians who allow annexing the described to its
attribute, such as their expression: “masjid al-jami’,” and “salat
al-"ula,” whose original forms are: “al-masjid al-jami’,” and “al-
salat al-"ula.”

The grammarians differed on this matter. The majority, including
the Basran grammarian, prohibited it because they do not allow
annexing a thing to itself or to its attribute. This is because such
annexation does not yield specification or definiteness, since a
thing is not defined by itself. They interpreted all examples cited
by the Kifan grammarians as cases involving an omitted head-
term. Ibn al-Anbari said in al-’Insaf: “As for the expressions
cited by the Kiifan grammarians, there is no proof for them in
these examples, because all of them are interpreted as involving
the omission of the head-term while its attribute is put in its
place. For example, regarding the Almighty’s saying: “And

harar.”
Al-Gharar wa "Atharu f1 al-'Uqud, p. 62-63.
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indeed, it i1s the truth of certainty.,”1 the estimate is: ‘the true
affair of certainty,” similar to His saying: “And that is the religion
of uprightness,”” meaning: ‘the religion of the upright creed’...
As for their expression ‘salat al-’ila,” the estimate is: ‘the prayer
of the first hour.” And as for ‘masjid al-jami’,” the estimate is:
‘the mosque of the gathering-place.”””

According to the Basr1 interpretation, the meaning of “bay’ al-
gharar” 1s: “the sale of a thing that is gharar,” meaning that the
word gharar is the attribute of an omitted head-term, and not an
attribute of the sale itself. This is precisely what Ibn Taymiyyah
intended.

When we consider the actual cases of sales that have been
classified as sales of gharar, we find that the gharar falls upon
the subject-matter of the contract—whether the sold item or the
price. Upon this rests the meaning intended by Ibn Taymiyyah.

The benefit of knowing this disagreement is as follows:
According to the first view, gharar does not enter the very
structure of the contract—namely, the offer and acceptance.
These cannot contain gharar. Thus, the contract is not void or
defective except due to something relating to the subject-matter
or the conditions. Accordingly, the subject-matter determines
whether the sale is valid or invalid, and if the gharar in the
subject-matter is removed, the invalidity or defect is lifted.

But according to the second view, the invalidity or defect is not
lifted, because the very structure of the contract itself is gharar.

From all that we have presented, we may conclude the following:

! [Al-Hagqah: 51].

[Al-Bayyinah: 5].

Al-"Insaf fTt Masa’il al-Khilaf (2/438). Look Sharh al-Tasrth ‘ala al-Tawdih, p.
690.
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First: The jurists did not agree on a single definition of gharar.
Their definitions are diverse, each reflecting the jurist’s
methodological school or the context in which the term was
mentioned.

Still, we may identify the main elements they considered forms
of gharar: vagueness of outcome, inability to deliver, uncertainty
between existence and non-existence, high-risk speculation, or
clear inequity.

Second: The Qur’an does not explicitly address gharar or its
impact on transactions. The forbiddance is found in the Sunnah—
both in general form and in detailed reports that clarify the
general.

Third: To assert categorically that forbiddance implies invalidity
is an overstatement. The more accurate approach is to say that
forbiddance may imply invalidity, because forbiddance may
occur while the contract remains valid—though blame or sin may
still apply. Forbiddance in the realm of contracts does not
necessarily entail nullity; the contract may be valid while being
disliked or prohibited.

Fourth: Classifying gharar into types and degrees is well-
established in the books of figh. The basis of such classification
varies: some examined its degree, some its impact, and some its
subject-matter, distinguishing between commutative and
gratuitous contracts.

Fifth: Most scholarly examples of gharar concern gharar in the
subject-matter of the contract (the sold item or the price). Only a
few examples relate to the contract’s structure itself.

Sixth: There are sales on which the jurists unanimously agreed
regarding their prohibition—and even invalidity—due to gharar
and vagueness. At the same time, there are other contracts
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containing similar elements in which they differed: some
permitted and others prohibited, even though all acknowledge
that gharar 1s present. The permissibility granted by some was
due to need or because the level of gharar was within tolerable
limits.

Seventh: Some contracts containing gharar and vagueness were
permitted by unanimous agreement, such as the salam contract,
the istisna " contract (in practical outcome), the sale by bulk (al-
juzaf), the mudarabah partnership, and the ‘ijarah contract,
among others.

Eighth: Many jurists, in their explanations and definitions,
explicitly identified what constitutes gharar, in order to prevent
people from being excessive in declaring contracts forbidden or
invalid. Some even cited examples so that later scholars would
understand their intent, saying, for example: “like selling fish in
water,” or “a bird in the air.”

Ninth: By surveying the statements of the scholars, we can
identify the type of gharar that invalidates or corrupts a contract.
This occurs when:

1. It predominates the contract to the point that the contract
becomes characterized by it. For example, in the sale of
pebbling (bay " al-hasah), the subject-matter is dominated
by uncertainty, with nothing defined or specified.

2. It leads to dispute, hostility, and conflict.

3. There is no need for it, meaning that alternatives exist
which are free from gharar.

Tenth: Some scholars distinguished between gharar in gratuitous
contracts and gharar in commutative contracts. They held that
prohibition and the possibility of invalidity apply specifically to
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gharar in commutative contracts, because such contracts are built
upon exchange, whereas gratuitous contracts are based on
benevolence. Others, however, did not make this distinction and
held that all contracts are susceptible to gharar and subject to its
legal consequences.

Eleventh: A survey of the juristic literature confirms the
conclusion highlighted by Ibn Taymiyyah—namely, that the
Malikis are the most lenient of all juristic schools regarding the
forbiddance of gharar. Their legal precedents show that they
validated many contracts even when they contained some level of
gharar. The Shafi‘ts, on the other hand, are the strictest in this
regard. The Hanafts and Hanbalis occupy a middle position,
sometimes permitting and sometimes prohibiting, depending on
their legal principles.

Twelfth: Imam Ibn Taymiyyah and his student Ibn al-Qayyim
were among the scholars most inclined to validate contracts and
conditions. Their principles only prohibit severely excessive
gharar that dominates the contract, or conditions explicitly
invalidated by textual evidence. Everything else remains
permissible in their view.

Thirteenth: Dividing gharar into two types—major (gharar
kathir) and minor (gharar yasir)—is incomplete, because jurists
recognized a third, intermediate type. This middle category was
the source of much scholarly disagreement, with some permitting
and others prohibiting such contracts.

Fourteenth: Analogical reasoning (giyas) based on the examples
of forbiddance mentioned in the Sunnah must match them in all
relevant aspects, not merely in the presence of gharar.
Otherwise, most contracts would fall under prohibition, since
many transactions involve some degree of gharar. One may not
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say: “This is forbidden analogically based on such-and-such
sale,” unless it resembles it in form and outcome.

Fifteenth: Jurists were more lenient regarding subsidiary gharar
(gharar al-tabi’) than they were with principal gharar (gharar
al-"asl), even when the subsidiary gharar was considerable. This
leniency stems from their desire to validate contracts rather than
invalidate them. Otherwise, they could have been strict here as
well—for example, by prohibiting the sale of animals while
pregnant.

Sixteenth: Expanding the scope of prohibition and invalidation
under the pretext of gharar is contrary to the way of the
believers. Contracts form the backbone of transactions, and
implementation is the essence of contracts. If gharar becomes a
tool for widespread prohibition and invalidation, this contradicts
the objectives of transactional law. For this reason Ibn
Taymiyyah considered gharar less severe than usury and easier
to tolerate. People often need transactions involving some degree
of vagueness or risk, and such transactions may be permitted as
long as they do not involve a significant or outweighing harm.

Seventeenth: Most jurists did not distinguish between
uncertainty (gharar) and vagueness (jahalah); rather, they treated
them as synonymous or overlapping, since both revolve around
unpredictability and lack of certainty. Some attempted to
differentiate by saying that gharar relates to ‘“‘unknown
occurrence” while jahalah relates to “unknown attributes,” but
the practical usage of figh literature does not consistently
maintain this distinction.
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Chapter Three
The Commercial Insurance Contract

Section One: Introductions
Section Two: The Relationship Between Insurance and Gharar

Section Three: The Ruling on Commercial Insurance in Islamic
Jurisprudence

Section Four: Life Insurance
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Section One

Introductions

First: The Definition of Insurance in Language and
Terminology

The word ta’min (insurance) comes in the taf'7l form of the
trilateral verb ’‘amina—meaning: to feel secure or for fear to
disappear’.

It is said: ‘amina—"amnan, ‘amanan, ‘amnah.

As for ta’min (insurance), it is the verbal noun of ‘ammana (with
tashdid), just as in ‘akkada—ta’kidan (to confirm—confirmation)
and dabbara—tadbiran (to manage—management). From this
comes: “’ammana fulanan”—meaning: he granted him safety or
removed his fear.

As for the technical (juristic) definition:

There is no single agreed-upon definition for insurance in Islamic
jurisprudence, given that the contract itself is relatively modern,
and because its juristic definition was influenced by the
preceding legal definition found in civil law. In addition,
insurance originated in a non-Islamic environment and then
entered Muslim lands after it had already diversified and
branched out.

The most well-known definition in Arab countries is the one
stated in Egyptian law and cited by Dr. al-Sanhart in al-Wasit. 1t
states: “Insurance is a contract whereby the insurer undertakes to
pay the insured, or the beneficiary for whom the insurance is
stipulated, a sum of money, a periodic income, or any other

! Magqayis al-Lughah (1/133) under entry “’amina,” Lisan al-"Arab (13/21)
under entry ““’amina,” al-Qamis al-Muhit, p. 1176, under entry *“’amina.”
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financial compensation upon the occurrence of the event or
realization of the risk specified in the contract, in return for a
premium or any other monetary payment made by the insured to
the insurer.”’

The Arabic Language Academy in Cairo defined it as: “A
contract in which one of the two parties—the insurer—
undertakes, before the other party—the insured—to provide the
agreed-upon compensation upon the fulfillment of a condition or
arrival of a due date, in return for a known monetary
consideration.””

Albert Mowbray defined it in his book Insurance: Its Theory and
Practice in the United States as: “A contract between the insurer
and the policyholder that specifies the claims the insurer is
legally obligated to pay, and in return for an initial payment
known as the premium, the insurer undertakes to pay
compensation for losses arising from the risks covered by the
policy.”

From the totality of these definitions, we may classify the
essential elements of the insurance contract as follows:

1. The insured (al-musta’min): The party who requests the
contract of security and must pay the agreed installments
or premiums, depending on the type of contract.

2. The insurer (al-mu’ammim): The party who grants the
contract of security, collects the premiums from the
insured, and is obligated to compensate upon the

! Al-Wastt (7/1085. Syrian, Lebanon, Iraqi, Jordian, Kuwaiti and other laws
acted upon the summary of this definition.

Al-Mujam al-Wastt (1/28).

Insurance: Its Theory and Application in the United States, p. (48), fifth
edition — available through the HeinOnline website.
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occurrence of the risk or the objective of the contract.

3. Premiums: The payments required throughout the
duration of the insurance contract, paid by the insured to
the insurance provider.

4. Compensation: The financial consideration owed by the
insurer when the risk occurs or when the objective of the
contract materializes.

5. The beneficiary: The designated party entitled to receive
the compensation in case of danger or the occurrence of
the contract’s objective. The beneficiary may be the
insured himself or another person named by him.

6. The subject matter of insurance: The risk or purpose for
which insurance is sought, as well as the insured entity—
whether a person or an object.

7. Time: The duration of the contract, upon which the
obligations of each party depend.

Second: Humanity’s Early Awareness of Risk and Its
Management

Human societies have known since the dawn of history that life
does not move in a single steady pattern. It is exposed to
fluctuations and sudden events—natural disasters, destructive
wars, or unexpected economic losses.

All these factors pushed humans to seek means that would enable
them to face the future with a degree of reassurance and balance.
In their primitive form, these means took two shapes: prior
preparedness and risk-sharing.

Preparedness in ancient civilizations was not limited to material
measures; it also included social and cooperative structures
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aimed at bearing losses collectively. Islam came and affirmed this
meaning, making it of the praiseworthy forms of cooperation—
and even made it obligatory in some matters, such as the
principle of al- ‘agilah.

In the civilization of Mesopotamia, the Code of Hammurabi
included provisions regulating the responsibility of trade
caravans, obligating caravan owners to compensate one another
if one of them suffered a loss due to theft or disappearance.

Similarly, in Pharaonic Egypt, agricultural communities had a
customary system for sharing losses in cases of flooding or
drought; crops and resources were redistributed among families,
and funds were collected to cover burial expenses.

In ancient Greece, early forms of cooperation appeared against
the dangers of maritime transport. Traders would conclude
agreements requiring the payment of a certain amount as
compensation if a ship failed to return or if goods were lost. This
was managed through collective funding pools.

The Romans further developed this idea through the Collegia—
professional or social associations whose essential functions
included collecting member contributions to cover expenses
related to illness, death, and burial.

When we look into the Islamic heritage, we find that the Qur’an
and the Sunnah point to real examples that represent the idea of
prior preparedness for calamities or risk distribution. Among
these examples are:

1. The Story of Prophet Yisuf in the Qur’an

In the story of Prophet Yusuf (peace be upon him) and the king’s
dream, Yusuf advised them with a plan that combined two
concepts: nationalization (ta ‘mim) and insurance (ta 'min).
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He instructed them to nationalize the crop of the seven fertile
years—except for the small amount necessary for basic
survival—and to use this stored harvest collectively during the
seven years of drought. This constituted a form of insurance from
widespread famine, where everyone contributed regardless of the
productivity of their individual lands or regions.

He also instructed them to leave the grain in its ears, so that it
would remain usable and protected from pests—this, too, is a
form of insurance.

Al-Mawardi said in his fafsir of the verse: “The statement ‘so
leave it in its ear’ 1s a command, while ‘you shall sow’ is
information. And since he was a prophet, it was permissible for
him to command what leads to public benefit.”*

Here, Prophet Yusuf employed the authority of the state
represented in nationalization (fa’mim) for the purpose of
securing the future, obligating everyone to participate.

2. The Story of Dhul-Qarnayn

In the story of Dhul-Qarnayn, the people asked him to build a
barrier that would protect them from their enemies. They offered
him money and compensation for this—a form of istisna’
contract, intended to insure themselves against future calamity.

Dhul-Qarnayn directed them toward collective participation in
constructing the barrier: he asked them all to contribute iron
pieces, even though they differed in amount—some possessing
more than others.

3. The Story of Yuinus (peace be upon him) and the Casting of
Lots
In the story of Yunus (peace be upon him), during a moment of

! Al-Nukat wa al-"Uyain (3/44).
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danger' at sea, the passengers distributed the risk equally among
themselves by drawing lots, so that the remainder might be
saved. This was a form of cooperation in facing danger, where
the risk was shared collectively, with equal chances of survival or
sacrifice to protect the group as a whole.

4. The Sunnah: The Example of the ’Ash aris

The Sunnah offers similar models—most famously the story of
the *Asharis®. Al-Bukhari and others narrated from Abi Miisa al-
"Ash’ar1 that the Prophet Muhammad (peace and blessings be
upon him) praised them, saying: “The "Ash aris—when they run
short of food during military campaigns, or their families’ food in
Madinah becomes insufficient—they gather what they have in a
single cloth and then divide it equally among themselves in one
container. They are of me, and I am of them.”?

This narration highlights the value of collective participation and
mutual support, and also reflects an element of insurance: each
person donates what he has—whether little or much—and the
total is redistributed equally. Thus, a participant may receive
more or less than what he originally contributed.

5. The System of al- ‘Agilah
The system of al- ‘agilah requires that diyyah (blood money) in

! The commentators’ views varied regarding the type of danger. It was said that
a large fish confronted them, so they wished to distract it with one of them. It
was also said that the load exceeded what the ship could bear, and when they
faced a strong wind they sought to lighten the burden by casting one of them
overboard. And it was said that the ship came to a halt, so they said, “There is a
runaway slave here,” and they drew lots to determine who he was.

A Yemeni tribe, the most of which travelled to Madina including the
Companion Abii Miisa al-’Asharf.
31ALBukh5ﬁ(2486)andhduﬂhn(ZSOO)
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cases of accidental killing or quasi-deliberate killing' be borne
not by the perpetrator alone, but by his ‘dgilah—his agnatic
relatives, whether close or distant, present or absent—as long as
they are adult males who possess sufficient means.

Anyone who examines the system of al-'‘dgilah will clearly
notice its two main purposes: risk distribution, and protecting the
rights of the victim, ensuring they are not lost due to the
offender’s financial incapacity.

Third: The Emergence of Contractual Insurance

With the development of commercial activity in Europe and the
rise of large population centers in the Middle Ages and afterward,
the concept of risk distribution began to take on a more organized
and professional form. It evolved from informal communal
solidarity into a legal contractual relationship between two
parties: one seeking protection or risk coverage, and the other
providing it in return for a fixed premium.

Among the earliest forms of this development was marine
insurance in major Italian cities like Genoa and Venice during the
14th century CE. Written contracts were concluded between
merchants and insurers, where the insurer undertook to
compensate the merchant if the ship was lost or goods damaged,
in return for a payment made in advance.

This system spread to England, the Netherlands, and France,
taking on further developed forms. By the 17th century, Lloyd’s
of London became an advanced model for pooling risks and

! Accidental killing (al-gatl al-khata’) means that the act leads to death while
the perpetrator does not intend it in any way. As for quasi-deliberate killing (al-
qatl shibh al- ‘amd), it means that one intends to commit an assault with
something that does not normally kill, such as striking with a stick — for a
stick is not ordinarily a killing instrument.
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organizing various insurance contracts—marine, land, personal,
and property insurance.

This behavior differed from earlier forms of communal solidarity
in several ways:

1. Clear identification of the two contracting parties and the
nature of the contract, with a written document clarifying
the relationship.

2. Mutual exchange of benefits, where one party pays fixed
premiums and the other is obligated to compensate for
loss.

3. Profit motivation, as insurance companies do not seek
solidarity alone, but profit from the surplus of collected
premiums over paid compensations, and by investing these
funds.

4. Use of actuarial calculations’ to estimate probabilities,
losses, and financial balance.

We may say that the 17th century CE was a major turning point
in the history of insurance—the birth century of organized
commercial insurance. The motives behind the emergence of
commercial insurance largely stemmed from social factors and
the evolution of human life, especially the shift from agricultural
societies to industrial ones, along with expanded trade and
transportation.

These motives may be summarized as follows:

! Actuarial science: It is the application of mathematical and statistical methods
to assess the management of financial risks. It is most commonly used in the
fields of insurance and retirement to estimate future financial obligations. The
origin of the word is taken from Actuarial Science, meaning the science of
insurance statistics. See, in this regard, the website “Be an Actuary.”
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. Weakening of natural support networks, such as family and
clan structures.

. Transition from village life and small communities to large
urban centers, where individualism is more pronounced,
prompting people to seek protection outside the family
structure.

. Increasing economic and social disparities, making
insurance a means of protecting the poor and middle class
against future uncertainties.

. Desire to expand commercial and industrial systems, with
a protective framework ensuring continuity in the market
despite major losses.

. Rise in risk levels due to urbanization—for example, in the
Great Fire of London, nearly 80% of homes were
consumed due to their close proximity and uniform layout,
unlike rural homes.

. The emergence of the modern state, based on known legal
relationships—whether through constitutions or laws
regulating social relations.

Accordingly, insurance did not arise merely from financial
considerations; rather, it emerged as a response to social needs
consistent with the evolution of human life. Human beings need
to reduce anxiety, fill the vacuum left by the absence of
traditional communal support, and create balance in societies
where risk and individualism increase.

The expansion of the concept of insurance occurred not only in
the sphere of commercial insurance, but also through the
development and regulation of social insurance, where social
protection—expressed in the form of insurance—became a
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shared responsibility among the individual, the state, and the
private sector.

Fourth: Types of Insurance Contracts

Insurance contracts can be classified according to several criteria
such as the nature of the risk, the parties to the contract, or their
shar 't characterization. However, the most important categories
relevant to both theoretical and practical contexts may be
summarized as follows:

First Classification: Types of Insurance Based on the Subject
Matter ‘“‘the Insured Object”

When examining the insured object, we can observe three
primary types of insurance, each encompassing several sub-
contracts:

1. Personal Insurance

Its purpose is to insure against harm or risk faced by individuals,
whether wholly or partially. Under this category fall several
contracts:

« Life insurance or death insurance
o Personal accident insurance
« Total or partial disability insurance
o Health insurance
o Travel insurance
2. Property Insurance

Its purpose is to cover damage that affects material objects,
including:

o Fire insurance
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o Theft insurance
« Transport insurance
« Insurance on homes and facilities
o Aviation and marine insurance
3. Liability Insurance

Its purpose is to cover what the insured becomes liable for
toward third parties when he causes them harm. Included within
it are:

o Civil liability insurance

« Professional liability insurance—for example, for doctors,
lawyers, and others

« Workplace accident insurance for employees and workers

o Insurance for public figures who speak on public
matters—such as imams in Western countries—against
legal pursuit related to sermons or public statements

Second Classification: Types of Insurance Based on the Legal
Nature of the Relationship

Here we can identify three principal forms:
1. Cooperative or Takaful Insurance

This is based on mutual cooperation and donation among
participants, and is usually administered by a non-profit entity or
companies that do not seek profit from premium differentials.

2. Commercial Insurance

This is a profit-based contractual relationship between insurer
and insured, and is the predominant meaning of the term
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“insurance” when used unqualifiedly.
3. Social Insurance

This type is supervised by the state, often involves an element of
compulsion, and is funded by deducting a portion of individuals’
income—with the state sometimes contributing. Its forms
include:

o Employment (or pension) insurance
o Unemployment insurance

« Disability insurance

« Old-age insurance

Third Classification: Types of Insurance Based on Legal
Mandatory Status

According to this criterion, insurance is divided into two
categories:

1. Optional Insurance

The insured decides it voluntarily without compulsion—such as
travel insurance.

2. Compulsory Insurance

This is imposed by the state or employer for purposes of public
safety or social justice, such as compulsory car insurance in some
countries or mandatory social insurance.

Fourth Classification: Based on Duration

Here, the classification contains two possibilities: permanence
and temporariness.
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1. Permanent Insurance

Its purpose is continuity as long as the insured purpose
continues—such as life insurance or insurance on a project until
its completion.

2. Temporary Insurance

This covers a defined period and either ends upon completion or
1s renewed—such as insurance on devices.

Despite the wide variety of insurance contracts—based on goals,
methods, and executing parties—they all share a core purpose:
transferring risk from the individual to the collective, whether
through compulsory payment as in commercial and social
insurance, or through donation as in cooperative (takaful)
insurance.

Due to the nature of the subject of this research, our focus will be
on examining the insurance contract from the perspective of its
legal (shar 7) nature.
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Second Section

The Relationship Between Insurance and Gharar

First: Commercial Insurance

As previously discussed, we have defined insurance in general.
Here, we define commercial insurance as: “A contract whereby
the insurer undertakes toward the insured to provide financial
compensation upon the occurrence of a specified risk, in
exchange for the insured’s obligation to pay predetermined
premiums.”

Looking at the nature of the commercial insurance contract, we
observe the following:

1. It is a contract of financial exchange (mu ‘awadah): Each
party provides a consideration to the other—premiums in
exchange for compensation.

2. It 1s a conditional/probabilistic contract: A probabilistic
contract is one in which neither party—or at least one of
them—can know at the time of contracting the exact
amount they will give or receive, because the subject
matter depends on a future event.

3. It is a consensual contract (rada’7): It relies on the mutual
consent of both parties, insurer and insured, through offer
and acceptance.

Despite this, due to state oversight and legal regulation of
insurance contracts—because of their economic impact—some
formality has been introduced into commercial insurance
contracts.

4. It is often a contract of adhesion (idh ‘an): The insurer
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prepares the contract in advance, leaving the client only
the option to accept or reject.

Nevertheless, due to the prevalence of insurance contracts, their
economic impact, and the emergence of consumer protection
associations, commercial insurance contracts have a degree of
protection: the insurance company cannot excessively impose
terms outside the framework set by the state and legislation.
Laws also prevent monopolistic or exploitative practices, making
the contract a mix of adhesion and protective regulation.

5. It is a time-bound contract: The contract extends over a
period during which the insured risk may occur.

6. It is based on good faith (husn al-niyyah): Each party
must disclose essential information to the other; otherwise,
the contract may be null or voidable.

The Relationship Between Commercial Insurance and
Gharar and Vagueness

By its nature, the commercial insurance contract contains
elements of gharar (excessive uncertainty) and vagueness in
several aspects:

1. The occurrence or non-occurrence of the risk.

2. The timing of the risk’s occurrence, which may be
immediately after signing the contract or after months or
years.

3. The amount of compensation, which is determined
according to the type and magnitude of the risk.

4. The amount paid by the insured, because premiums are
usually paid periodically, renewing over time as the
contract continues.
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However, there are aspects of commercial insurance that do not
involve gharar or vagueness:

1. The parties to the contract: the insurer and the insured
are clearly identified by name or legal status.

2. The subject matter of the contract: the insured risk is
defined in the contract (such as illness, accident, fire, theft,
death, etc.). Insurance requires a specified or at least
known type of risk; indefinite insurance would amount to
gambling.

3. The premium amount: agreed upon in advance by both
parties and fixed, changing only at renewal, so there is no
gharar or vagueness in the premium.

4. The duration of insurance: usually annual contracts that
renew automatically or by new agreement.

5. The compensation ceiling in some types of insurance:
sometimes predetermined, so the insured knows what they
will receive in specific events (like death or house fire), or
based on market value, which is also a form of certainty.

Regarding insurance companies, as mentioned, they use actuarial
analysis, a probabilistic statistical science for estimating the
likelihood of risks such as illness, death, and accidents. This
involves calculating the average cost of compensation and
linking it to an appropriate premium for each segment. These
calculations rely on massive datasets spanning decades, including
millions of cases, and only fail in the event of unexpected
catastrophes such as pandemics, large fires, or major
earthquakes.

Second: Cooperative Insurance
Cooperative insurance is a contractual system whereby a group
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of individuals agrees to contribute premiums or subscriptions on
a voluntary basis, which are pooled into a common fund used to
compensate anyone who suffers a loss or adverse event,
according to a predetermined system, without any intent of profit
by the organizing entity.

Looking at the cooperative insurance contract, we observe that it
1s:

1. A donation-based contract: Contributions are made with
the intention of cooperation and solidarity, not financial
exchange.

2. Non-profit: The organizing body (company or
association) does not aim to make a profit, and any surplus
is used to reduce premiums.

3. Consensual (rada’i): The contract is formed once an
individual accepts joining the cooperative insurance
system according to the rules; no formalities are required
for validity unless local law specifies otherwise.

4. Time-bound: Risk coverage continues for a specified
period, and contributions are made periodically. The risk
may occur at any time, so contract effects (coverage,
compensation, premiums) are spread over time, making it
a temporal contract rather than an instantaneous one.

5. Probabilistic: The risk, which motivates the insurance,
depends on a future condition and is not known with
certainty; however, its impact is mitigated by the voluntary
nature of contributions.

6. Adhesion-based in modern institutions: Rules are set in
the internal regulations governing the cooperative entity,
and the participant can only accept or reject. Changes to
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the rules require a general vote. With modern legal
regulations, the contract becomes closer to a protective
framework.

The Relationship of Cooperative Insurance with Gharar and
Vagueness

Considering the nature of cooperative insurance, its operational
method, and the types of risks covered—such as death, illness,
accidents, and disasters—we find that gharar and vagueness are
present in the contract, specifically in:

1. The occurrence or non-occurrence of the risk.

2. The timing of the risk, which may be shorter or longer than
expected.

3. The ratio between compensation and contributions,
because the risk cannot be fairly distributed in advance.

However, the effect of vagueness 1s mitigated because
contributions are voluntary.

A crucial point concerns the contractual structure of cooperative
insurance:

« In practice, participants often pay expecting compensation
if a risk occurs, so treating participation purely as donation
involves an element of risk.

o Despite this, cooperative insurance remains non-
commercial, as the individual’s intent alone does not
define the type of contract; rather, the legal nature of the
relationship, the form of obligation, and the contractual
structure determine it.

« With legally organized cooperative insurance today,
participants acquire legally enforceable rights, including
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claims and litigation, making it resemble organized
exchange more than pure donation.

Thus, differences between cooperative and commercial insurance
regarding gharar and vagueness diminish as cooperative
insurance becomes legally structured and professionally
governed.

Third: Social Insurance

Social insurance is a state-sponsored financial protection system
that aims to cover society’s working classes, especially
vulnerable groups, against risks such as disability, old age,
workplace injuries, unemployment, and death.

Funding comes from contributions deducted from workers’
salaries, employer contributions, and sometimes state support.

Looking at the social insurance contract, we note that it is closer
to commercial insurance than cooperative insurance in its
operative provisions, though it contains an element of solidarity:

1. Itis a compensatory contract with a cooperative outcome.

2. Formal contract—it does not depend on the worker’s
consent.

3. Adhesion-based—negotiation by the insured is not
allowed.

4. Temporal contract—benefits depend on future conditions
and the occurrence of risks.

5. Probabilistic—often, risks such as injury may not occur.

The Relationship of Social Insurance with Gharar and
Vagueness
Gharar and vagueness appear in several aspects:
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. Occurrence of risk: The insured event may or may not
happen during the coverage period.

. Benefit allocation: The insured cannot know in advance
whether they will receive the pension or if it will pass to
heirs, and who will be alive to benefit.

. Compensation amount: The total benefit cannot be
known with certainty; premiums may be paid for years
without receiving full compensation.

. Length of participation: Some schemes extend over
decades (e.g., forty years), during which inflation and
currency changes may occur, potentially reducing the real
value of compensation relative to contributions.
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Section Three

The Ruling on Commercial Insurance
in Islamic Jurisprudence
Since the beginning of the last century, and with the direct
contact between colonial Europe and the Islamic world,
numerous jurisprudential issues emerged that occupied scholars
and jurists in both the areas of study and legislative ruling. The
driving force behind this was the transformation in certain
patterns of economic, political, and social life. Examples include:

1. The introduction of new legal systems derived from
European positive law, which required jurists to compare
and balance them with the rulings of the Shari ‘ah.

2. The emergence of modern institutions that had no
precedent in traditional Islamic jurisprudence, such as
banks, central banks, commercial insurance companies,
pension and retirement institutions, among others. These,
in turn, necessitated religious theorization that took into
account Islamic heritage and the emerging developments.

3. The growing need to codify Shari‘ah rulings in a manner
compatible with modern judicial institutions, which
required jurists and legal scholars to engage in the process
of legal formulation, including codifying the chapter on
transactions.

From these and other developments, numerous efforts began—
often individual and sometimes institutional—addressing various
types of transactions, with writers producing works and jurists
exercising ijtthad. Among these topics was the issue of insurance
in general, and commercial insurance in particular.
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It 1s useful to mention some of these efforts:

I.

‘Ahkam al-Sikiirtah by the scholar Sheikh Muhammad
Bakhit al-Muti'1, former Grand Mufti of Egypt. The book
was published in the early twentieth century and is
considered one of the first Arabic works addressing the
topic of insurance from a jurisprudential perspective. It
aimed to present the Mufti’s view following the spread of
Western insurance companies at that time in Islamic
countries’.

The Ruling on Insurance in Islamic Law by Dr. Al-Siddiq
Al-Darir. Dr. Al-Darir wrote this research as part of the
Islamic Jurisprudence Week and the Ibn Taymiyyah
Festival held in Damascus in Shawwal 1380 AH / April
1961 CE. He also wrote a chapter on the ruling of
commercial insurance in his doctoral dissertation entitled
Al-Gharar wa "Atharuhu fi al- 'Uqud “Uncertainty and Its
Effect in Contracts”, which was examined and approved in
Shawwal 1386 AH / January 1967 CE at the Faculty of
Law, Cairo University>.

. Insurance System and Its Ruling in Islamic Law by the

scholar Mustafa "Ahmad al-Zarqga. The original book was a
research paper presented at the aforementioned Islamic
Jurisprudence Week on insurance and explaining the
position of Shari'ah on its three forms (liability, life, and
property). Sheikh al-Zarga later added a second research
paper on the ruling of insurance written for the First

! "Ahkam al-Sukurtah, by Muhammad Najib al-Muti 1, al-Nil Press, Cairo,
1424 AH / 2006 CE, included within two treatises — one on insurance and the
other on photography.

The book was printed several times, including, for example, the Dar al-Jil
edition — Beirut, 1410 AH / 1990 CE.
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International Conference on Islamic Economics, held at
King Abdulaziz University in Jeddah in 1396 AH / 1976
CE. He combined both papers, revised them, and published
them as a book entitled Insurance System’.

4. The Ruling on Insurance by the scholar Sheikh “Al1 al-
Khafif, member of the Supreme Council of Al-Azhar,
member of the Islamic Research Academy, and the Arabic
Language Academy in Cairo, and Professor of Sharia at
the Faculty of Law, Cairo University, who passed away in
1398 AH / 1978 CE. His research was presented as part of
the Second Conference of the Forum for Islamic Research
held in Cairo in 1385 AH / 1961 CE.

5. Works by the scholar Dr. Al-Sanhtr1 in his encyclopedia
Al-Wasit fi Sharh al-Qaniin al-Madani (The Medium in the
Explanation of Civil Law), volume two, which addressed
contracts involving gharar, gambling and wagering,
lifelong annuities, and insurance’.

6. Insurance and the Position of Shari'ah on It by our teacher
Dr. Muhammad al-Sayyid al-Dusuqi®. The book was
published by the Supreme Council for Islamic Affairs in
1387 AH / 1967 CE as part of the Expert Committee
publications. The book originated as a master’s thesis
submitted to the Department of Sharia, Faculty of Dar al-
Ulum, through which the researcher obtained his master’s
degree in 1966 CE. The thesis was examined by Dr.

! The book was published in 1404 AH / 1984 CE, and it was issued by
%/Iu’assasat al-Risalah, Beirut.

Dar Ihya’ al-Turath al-*Arabl — Beirut — edition of 1964 CE.

His Excellency Dr. al-Dasiiqi was one of my supervisors in the doctoral
dissertation at the Faculty of Dar al-"Ulim, Cairo University, together with His
Excellency Professor Dr. Sha‘ban Salah Husayn.
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Mustafa Zaid, Sheikh ’Altr al-Khafif, and Dr. “Abdul "Aziz
Hijazi.

7. Insurance Between Permissibility and Prohibition by Dr.
‘Isa “Abdu 'Ibrahim, Professor of Islamic Economics at the
Faculty of Sharia and Law, Al-Azhar University, who
passed away in 1980 CE. The book was first published in

1398 AH / 1978 CE. The work lacks deep jurisprudential
discussion and is largely written in an essayistic style.

8. Insurance System in Light of Islamic Rulings and the
Necessities of Contemporary Society by Dr. Muhammad
al-Bahi, member of the Islamic Research Academy and
former Minister of Awqaf, who passed away in 1402 AH /
1982 CE".

9. Insurance in Shari'ah and Law by Dr. Shawkat
Muhammad ‘Aliyan®.

10.The Ruling of Islamic Law on Insurance Contracts by Dr.
Hussein Hamed Hassan3. The book originated as a
research paper submitted to the First International
Conference in Mecca in 1396 AH, then later published
separately by the author.

11.Insurance Contracts from the Perspective of Islamic
Jurisprudence by our teacher Dr. Muhammad Beltaji,
former Dean of the Faculty of Dar al-Ulum and well-
known jurist’. The author indicated that the book was

; The book was issued in its first edition by Maktabat Wahbah in 1385 AH.

The book has several editions, including the 1398 AH / 1978 CE edition, and
ghe Dar al-Rashid edition in Riyadh, 1401 AH.

It was published by Dar al-I'tisam in Cairo in 1398 AH / 1978 CE.

I had the honor of being his student in the fourth year of the Faculty of Dar al-
“Ultim, in the shari‘ah course, during 1994—1995.
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originally a research paper submitted to the Islamic
Jurisprudence Conference held in Riyadh in Dhu al-Qi"dah
1396 AH / October 1976 CE'.

These are only some of the books authored on the topic of
insurance, but the issue of insurance has also been discussed in
international jurisprudential conferences held in Egypt, Saudi
Arabia, Syria, and other Islamic countries. It has also been part of
broader studies on Islamic transactions, such as Mawsii ‘at al-
Mu ‘amalat al-Maliyyah: 'Asalah wa Mu 'asarah (Encyclopedia
of Financial Transactions: Originality and Modernity) by Mr.
Dubayan bin Muhammad al-Dubayan®, and Al-Mu ‘amalat al-
Maliyyah al-Mu ‘asirah (Contemporary Financial Transactions)
by Dr. ‘Ali "Ahmad al-Saldis®. Additionally, it is addressed in
Mawsii ‘at Figh al-Nawazil (Encyclopedia of Contemporary Figh
Issues) by Dr. Muhammad Hasan al-Jizani, which compiles all
decisions issued by contemporary figh councils®.

What has been mentioned is not exhaustive of what has been
written on insurance; the intention is not to catalogue all works
but to provide a survey reflecting the extent of interest in
discussing the issue since the spread of various forms of
insurance in Islamic countries.

Despite the abundance of publications and jurisprudential
councils, contemporary jurists have not reached a single ruling
on commercial insurance. However, by reviewing their writings,

! The book was printed by Dar al-Salam for Printing and Publishing in Cairo.

The encyclopedia consists of 13 volumes, and it was printed by Maktabat al-
Rashid in Riyadh.

The book was printed several times: the first in Kuwait in 1986 CE, the
second in Cairo in 1987 CE, and a special Egyptian edition in 1992 CE.

The book was printed by Dar Ibn al-Jawzi for Publishing and Distribution,
and its first edition appeared in 1426 AH /2005 CE.
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the opinions can be summarized as follows:

The First Opinion:

Proponents of this view hold that commercial insurance, in its
commonly practiced forms and types, is prohibited in Shari'ah
because it involves several violations that invalidate the contract
according to Islamic law. These violations include:

1. That it is a contract involving excessive uncertainty
(gharar) and vagueness.

2. That it is an exchange of money for money, which involves
usury (riba).

3. That it is based on future risk, and therefore falls under the
category of gambling (maysir).

In addition to these, there are some objective considerations, such
as the domination of insurance companies over the economy,
which affects decision-making and contradicts the Shari'ah
objective of justice in contracts, resulting in reprehensible
financial exploitation. Commercial insurance also weakens the
principle of individual responsibility established in Islam: “Every
soul, for what it has earned, will be mtained,”1 among other
factors, which will be discussed in detail.

The ruling of prohibition has been attributed to the scholar
Muhammad ’Amin, famously known as Ibn ‘Aabidin, who
passed away in 1252 AH / 1836 CE>.

Several muftis in the Egyptian Dar al-Ifta’ in the early twentieth
century also adopted the view of prohibition, including:

! [Al-Muddathir: 38].

We will discuss what is mentioned in the Hashiyah of Ibn ‘Abidin to see
whether his statements indicate prohibition or if they refer to commercial
insurance in the section discussing profits.
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Sheikh Bakri al-Sadfi': He was asked about a person who
contracted with an insurance company for life insurance
benefiting his three children. After the contract, a fourth child
was born. The question was whether the compensation should be
divided among the four children and the new wife or only among
those mentioned in the policy. His response was: “According to
the Shari‘ah ruling, the contract in question is not among the
valid Shari‘ah transactions; therefore, the amount should be
considered part of the inheritance and distributed among the heirs
according to the prescribed shares.”

However, the mufti allowed that the money could be divided
among the heirs up to the amount paid by the subscriber. Any
excess would require the company’s permission; if granted, it
would be considered part of the inheritance as a donation from
the company. If the company and heirs agreed to divide it
according to the Shari'ah-prescribed shares, it would also be
permissible, independent of the contract, and would be treated as
an initial donation, which Shari‘ah does not forbid>.

Sheikh Muhammad Bakhit al-Muti'T: He was asked about fire
insurance concerning buildings and properties belonging to a
wagqf. He replied: “We have reviewed this question and inform

! He was born in the town of Sadfa in the Asytit Governorate. He was one of
the scholars of al-Azhar and assumed the office of Dar al-Ifta’ after the death
of Imam Muhammad “Abduh. During his tenure, he issued 1,180 fatawa. He
assed away in 1919 CE.
Mawsiat al-Fatawa al-Misriyyah by Dar al-"Ifta’ al-Misriyyah, p. 1399-
1400.
4 Mawsiat al-Fatawa al-Misriyyah by Dar al-"Ifta’” al-Misriyyah, p. 1400.
The Shaykh was born in al-Mutay ‘ah (formerly called al-Qati‘ah with a Qaf,
which the Shaykh changed) in the Asyut region. He was one of the scholars of
al-Azhar and a leading jurist among the Hanafis. He assumed the office of Dar
al-Ifta’ in 1915 CE, following Shaykh al-Sudafi, and passed away in 1935 CE.
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that the work of insurance companies in the manner mentioned in
the question does not comply with the provisions of Islamic
Shart'ah, and it is not permissible for anyone, whether a waqf
supervisor or otherwise.””

He concluded his fatwa by saying: “It is not permissible for the
wagqf supervisor to undertake this work under any circumstances
because it is contingent upon a risk that may or may not affect
the insured property. Therefore, this work is a form of gambling
in its meaning, and it is prohibited to engage in it according to
Shari'ah.”

Sheikh “Abdul Rahman Qarda‘ah® He was asked about the
permissibility of insuring seven wagqf buildings belonging to one
of the daughters of Muhammad ‘Al1 Pasha, the former ruler of
Egypt, under what is called property insurance. He issued a fatwa
prohibiting it, considering it a commitment that is not required by
Shari'ah, due to the absence of a reason obliging the insurance
company to provide coverage. He also considered that paying
part of the profit in exchange for coverage constitutes a misuse of
the waqf’s money and is outside the conditions of the wagqf®.

His Eminence, the Grand Imam Sheikh Jad al-Haqq ‘Al1 Jad al-
Haqq®, who was asked about fire insurance. He issued a fatwa

! Mawst‘at Fatawa Dar al-"Ifta” al-Misriyyah, 1401-1402.

Ibid. p. 1403.

He was born in Asyut, and his father was the judge of Asyiit. He was one of
the scholars of al-Azhar and a transmitter of hadith with a high chain of
narration. He assumed the position of Dar al-IftG’ in Egypt in 1921 CE, and
during his tenure he issued around 3,065 fatawa. He passed away in 1939 CE.

Mawst‘at Fatawa Dar al-"Ifta’ al-Misriyyah, 1405.

He was born in the Talakha district of al-Daqahliyah. He graduated from the
Faculty of Shari ‘ah and worked as a Shari‘ah judge before being appointed
Mufti of the Republic in 1398 AH / 1978 CE. He issued around 1,328 fatawa.

-210-



declaring the commercial insurance contract unlawful, stating:
“In the insurance contract there is gharar (uncertainty) and actual
harm to one of the parties, because all the company does is
collect premiums from those who contract with it and uses these
premiums as a large capital invested in usurious loans and other
means. Then, from its excessive profits, it pays what the
insurance contract obliges it to pay in compensation for losses to
the insured property, although the company has no role in
causing these losses, neither directly nor indirectly. Therefore, its
obligation to compensate for the loss has no legal basis in
Shari'ah, and the premiums collected from the owners of the
wealth under the insurance contract also have no SharT basis.
Everything the insurance contract contains of stipulations and
obligations is invalid, and a contract that contains an invalid
stipulation is itself invalid.””

Additionally, the Fatwa Committee at Al-Azhar issued a fatwa in
1968, chaired by Sheikh Muhammad ‘Abd al-Latif al-Subk®’,
declaring all types of commercial insurance unlawful.

Among those who ruled commercial insurance prohibited were
the Hanafi scholar Sheikh Ahmad Bek 'Ibrahim’, in an article

In 1402 AH / 1982 CE, he was appointed Shaykh of al-Azhar. He passed away
iln 1416 AH / 1996 CE.
5 Mawst‘at Dar al-"Ifta’ al-Misriyyah, p. 3447-3448.

He was born in the al-Bajir district of al-Muniifiyah, graduated from al-
Azhar, and became a member of the Council of Senior Scholars and head of the
Fatwa Committee at al-Azhar. He passed away in 1389 AH / 1969 CE. His
fatwa was cited by Dr. ‘Al Muhy1 al-Din al-Qurra Daght in his book al-Ta’min
al-Islami: Dirasah Ta’siliyah, published by Dar al-Basha’ir, Beirut, 1462 AH
edition, p. 151.

A Hanaft jurist and Shari ‘ah professor, he graduated from the Faculty of Dar
al-‘Uliim, taught there and at the Faculty of Law, and was a member of the
Language Academy. A book is dedicated to him under the title: Ahmad
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published in Majallat al-Shabab al-Muslimin in 1941 CE', and
also in Majallat al-Muhamah’.

Sheikh Muhammad Abu Zahra® also held the same view, in an
article published in Al- 'Ahram Al-Igtisadr magazine®,

Sheikh ‘Abdul Rahman Taj° wrote a research paper titled
Insurance Companies from the Perspective of Islamic Shari'ah,
presented at the Seventh Conference of the Islamic Research
Academy at Al-Azhar, in which he concluded that commercial
insurance is prohibited.

Other fatwas and jurisprudential councils have also ruled
commercial insurance unlawful, including:

The First International Conference on Islamic Economics in
Makkah, 1396 AH, which concluded that: “Commercial
insurance practiced by insurance companies in this era does not
meet the Shari‘ah conditions for cooperation and solidarity

Ibrahim: Fagqih al- ‘Asr wa Mujaddid Thawb al-Figh fi Misr by Muhammad
‘Uthman Shubayr. He passed away in 1364 AH / 1945 CE.

Majallat al-Shuban al-Muslimin, Issue Three, Year 13.

Majjalat al-Muhamah, Year 7, p. 937.

Muhammad Ahmad Mustafa, known as Abii Zahrah, was born in al-Mahallah
al-Kubra, graduated from the Faculty of Dar al- "Uliim and the Shari‘ah
Judiciary School, and studied at the Faculty of Law. He was appointed a
member of the Islamic Research Academy and authored many important works.
Pe passed away in 1974 CE.

Al-Ahram al-Igtisadr, Issue 126, issued 15 February 1961, p. 61.

‘Abd al-Rahman Husayn “Al1 Taj was born in Asyit, with roots in the
Fayyiim Governorate. He studied at al-Azhar and joined the Shari‘ah Judiciary
Department, was appointed a member of the Fatwa Committee for the Hanaft
madhhab, and earned a PhD from the Sorbonne in Philosophy and History of
Religions. He became a member of the Council of Senior Scholars, a member
of the Arabic Language Academy, and the Islamic Research Academy. He
assumed the position of Shaykh of al-Azhar in 1954 CE and passed away in
Cairo in 1395 AH/ 1975 CE.
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because the Shari‘ah conditions that necessitate its permissibility
are not fulfilled.”"

The Council of Senior Scholars in Saudi Arabia issued a farwa
dated 4/4/1397 AH, declaring commercial insurance unlawful
because it involves excessive gharar, constitutes a form of
gambling due to its risk, includes riba of both surplus and
deferment, and is thus a prohibited wager”.

The Islamic Figh Council, in its session held in Sha"ban 1398 AH
in Makkah at the headquarters of the Muslim World League,
ruled that all types of commercial insurance are prohibited,
whether on life, goods, or other matters>.

The Islamic Figh Council affiliated with the Organization of the
Islamic Conference, in its second session in Jeddah in Rabi" al-
Akhir 1406 AH / December 1985 CE, concluded that fixed-
premium commercial insurance contracts, as practiced by
insurance companies, contain excessive gharar invalidating the
contract and are therefore unlawful in Shari ‘ah’.

As for books and studies specifically dedicated to examining
insurance from various angles and concluding that commercial
insurance is prohibited, there are many. Among them:

! Figh al-Nawazil: Dirasah Ta’siliyah Tatbigiyah (3/267), Document no. 188.

Ibid. (2/268-274). Document no. 189.

Figh al-Nawdzil: Dirasah Ta’siliyah Tatbigiyah (3/275-280), Document no.
190. The decision explicitly stated that Dr. Mustafa al-Zarqa disagreed with the
gutcome of the decision, although he was one of the participants.

Figh al-Nawdzil: Dirasah Ta’siliyah Tatbigiyah (3/286-287), Document no.
191. Among those who adopted the Academy’s view and wrote a study in the
conference proceedings was Dr. Wahbah al-Zuhayli, who ruled the prohibition
of all types of commercial insurance. See the full text of the study in Majallat
Majma * al-Figh al-Islami, 2nd cycle (547-554), as well as Shaykh Rajab
Bayyiid al-Tamimi and his study in the same journal (555-558).
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The chapter written by Dr. Al-Siddiq al-Darir in his book Al-
Gharar wa "Atharuh fi al- 'Uqud fi al-Figh al-Islami (Uncertainty
and Its Effect on Contracts in Islamic Figh), which, as
mentioned, was originally submitted as a doctoral dissertation to
the Faculty of Law at Cairo University in 1967 CE.

He dedicated the fourth section of his study to examining
contracts involving gharar and their ruling in Shari ‘ah, including
gambling, wagering, life annuities, and insurance contracts.

Regarding commercial insurance, Al-Darir concluded that it is
prohibited, stating: “Therefore, I believe that the need for fixed-
premium insurance in its present form, although widespread, is
not essential. Accordingly, the principles of Islamic jurisprudence
dictate its prohibition, because it is a compensatory contract
containing excessive gharar without necessity.”"

Our teacher, Dr. Muhammad al-Sayyid al-Dusouki, dedicated his
master’s thesis to studying the subject of insurance. He
concluded that the commercial insurance contract involves
excessive gharar (uncertainty) that invalidates the contract, that
it cannot be compared to Islamic contracts such as mudarabah or
kafalah bi-ju’l or ‘agilah, and that it contains elements of
gambling and is not free from riba. He stated: “Commercial
insurance is not permissible in Islamic Shari‘ah due to its
commercial nature, which renders it tainted with riba, gambling,
gharar, and Vagueness.”2

In 1979 CE, Dr. Husayn Hamid Hassan3 published a book

; Al-Gharar wa "Atharu f1 al-"Uqud, p. 663.
3 Al-Ta’min wa Mawqif al-Shart ‘ah al-Islamiyyah Minhu, p. 147.

Husayn Hamid Hassan, born in 1932 CE, studied Law and Shari ‘ah, and
earned a PhD in Figh and Ustl from the Faculty of Shari ‘ah, al-Azhar
University, in 1965 CE. He specialized in Islamic economics and participated in
establishing the International Islamic University in Islamabad (1979 CE) and
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entitled The Ruling of Islamic Shari‘ah on Insurance Contracts,
in which he ruled commercial insurance unlawful because:

« It is a compensatory financial contract that contains
excessive gharar'. The author states: “Gharar in the
insurance contract pertains to the very subject of the
exchange, not to a secondary unintended matter; it relates
to the existence, amount, and timing of the subject of the
exchange.”?

« The insurance contract involves wagering and gambling’.

Among those who devoted a specific book to insurance, even if
originally a research paper, is our teacher Dr. Muhammad Baltaj,
former Dean of the Faculty of Dar al-Ulum and a well-known
scholar?. In his book, he ruled commercial insurance unlawful,
stating after explaining his scholarly methodology in studying the
subject: “Based on this, I reviewed the opinions of the jurists on
insurance, examined the evidence of each opinion carefully,
traced each one to its source, and weighed them with utmost
diligence. I thus reached the following conclusion, consisting of
two parts:

I- Commercial insurance contracts include elements that render
them unlawful, and it is not permissible to equate these contracts
with legitimate contracts and systems in Islamic jurisprudence,

the Nur Sultan Mubarak Islamic University in Kazakhstan. He authored many
\lzvorks on Islamic economics and passed away in 1442 AH /2020 CE.

Hukm al-Shari ‘ah al-Islamiyyah fi ‘Uqiid al-Ta’min, p. 53.
Ibid. p, 80-81.
Ibid. p, 82 et seq.
Muhammad Bultaji Hasan, born in 1938 in Kafr al-Sheikh Governorate,
graduated from the Faculty of Dar al-"Uliim, became its dean, and was a
member of both the Islamic Research Academy and the Arabic Language
Academy. He authored numerous works in all areas of Shari ‘ah and passed
away in 1425 AH /2004 CE.

3
4
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nor to justify them by Islamic legal principles.

2- Cooperative insurance is fundamentally consistent with
Shari'ah texts and principles, and these texts and principles must
be observed in its implementation.”"

These are only some examples of those who have written on
commercial insurance and ruled it impermissible. Others have
also authored scholarly papers, books, and articles in Islamic and
economic journals, many of which resemble each other to the
point of direct overlap.

Evidence of those who declare prohibition:

The prohibitionists rely on various types of evidence, including
textual evidence (dalil sam7) and others. Here is a summarized
presentation to avoid excessive length and repetition:

1. The commercial insurance contract involves excessive
gharar. The Prophet (peace and blessings be upon him)
forbade the sale of uncertain items, as narrated by Abu
Hurayrah: “The Messenger of Allah (peace and blessings
be upon him) forbade the sale of pebbling and the sale of
gharar.”* The gharar in commercial insurance is excessive
because it affects the three essential elements of the
contract: existence, amount, and timing.

« Existence: The insured risk may or may not occur during
the contract period.

e Amount: The insured does not know how much premium
they will pay until the risk occurs, and the company does
not know in many cases the amount of compensation,
which is tied to the extent of the loss.

! ‘Uqid al-Ta’min min Wajhat al-Figh al-Islami, p. 53.
Previously authenticated.
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Timing: Most insurance contracts tie the exchange to the
occurrence of the risk, which is an unknown period, within
Allah’s knowledge, and conditional on the future.

Commercial insurance involves gambling and prohibited
wagering, because the compensation is contingent upon
the occurrence of a risk that is uncertain and potentially
realized. The insured pays regular premiums without
knowing whether they will be compensated or not. The
insurance company may collect a single premium but pay a
large compensation if the risk occurs immediately. Neither
party knows at the time of the contract who will gain and
who will lose; each monitors the risk, one to compensate,
the other to protect, so the gain of one is the loss of the
other—this is precisely gambling.

. Commercial insurance, as practiced by insurance

companies, involves riba al-fadl and riba al-nasi’ah. The
insured pays monetary premiums in exchange for the
company’s commitment to compensate in cash upon
occurrence of the risk. Both exchanges are cash of the
same type: present money for future money. If the
exchange is immediate with an excess in the compensation
over the premium, it constitutes riba al-fadl. If it is
deferred with inequality, it constitutes riba al-nasi’ah.

Commercial insurance may lead to unlawful consumption
of people’s wealth, which is prohibited by the Qur’an and
Sunnah, because the insured may pay premiums and the
risk does not occur, leaving the insurance company in
possession of the money without providing a counterpart.
Conversely, the insured may receive a large sum as
compensation from the insurance company and then leave
it for others.
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5. The insurance contract involves assuming an obligation
that is not required by Shari'ah, because the insured has
not yet incurred a loss that necessitates compensation. This
falls under guaranteeing what is not obligatory.

Likewise, it falls under the category of guaranteeing for a
fee, which the scholars forbade, because it is considered an
act of birr (virtue and benevolence).

6. The commercial insurance contract involves selling a debt
for a debt, which is prohibited. The Prophet (peace and
blessings be upon him) forbade the sale of one debt for
another where both the price and the commodity are
deferred. In insurance, the premiums that the insured will
pay are a debt in their obligation, and the amount the
company will pay as insurance is a debt in the company’s
obligation.

7. Commercial insurance companies pose a societal risk for
the following reasons:

« They represent a form of capital concentration that
influences political decisions and serves a small elite
within society.

« Many of these companies operate overseas, leading to
economic strain and a bleed of wealth outside the countries
and communities benefiting from the service.

« The widespread adoption of insurance in this form
undermines individual responsibility and prudence,
encouraging the wrongful destruction of wealth.

o It creates incentives for lying, fraudulent claims, and
sometimes even criminal acts to obtain compensation—for
example, a beneficiary might kill the insured to collect the
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payout.

« The insurance system promotes social stratification,
protecting the wealth and persons of the affluent, while the
poor, who cannot afford the premiums, remain
uncompensated.

These are the main evidences relied upon by those who declare
commercial insurance prohibited.

Second Opinion:
Some contemporary scholars consider the insurance contract
valid in principle and deem commercial insurance lawful.

Among them is the renowned jurist Al-Sanhari' in his
encyclopedia Al-Wasit. He studied the subject of insurance from
all angles and commented on the prohibition of some by stating:
“Focusing on only one aspect of the insurance contract—the
relationship between the insurer and the insured themselves—
without considering the other aspect, which is the relationship
between the insurer and the collective group of insureds, where
the insurer acts only as an intermediary organizing their mutual
cooperation to face the risks affecting a few of them, led many
who issued fatwas on the permissibility of insurance in Islamic
jurisprudence to declare it impermissible... But the other side of
the insurance contract—which must be considered as it
establishes and defines the nature of the contract—reveals
insurance in its true form. It demonstrates that it is nothing but a
carefully organized cooperation among a large number of people

! ‘Abd al-Razzaq al-SanhiirT was one of the leading figures in figh and law in
the Islamic world. He was born in Alexandria in 1895 CE, studied Law, and
earned a doctorate in France. He served as Dean of the Faculty of Law and
Minister of Education, contributed to drafting the constitutions of several Arab
countries, and is considered the “father of laws” in most Arab states. He
authored numerous encyclopedic works and passed away in 1971 CE.
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all exposed to the same risk... Insurance, therefore, is
commendable cooperation, cooperation for virtue and piety, by
which participants assist one another and protect themselves
collectively from the harm of risks. How, then, can it be said to
be impermissible?””!

Also among them is the scholar Dr. Mustafa al-Zarqa®, who
authored a book compiling several of his research papers on
insurance, titled The Insurance System: Its Reality and the Legal
Opinion Therein. In this book, Al-Zarqa examined insurance
from multiple perspectives, presenting the views of those
prohibiting, permitting, and suspending judgment. After
reviewing all the evidence, he concluded that commercial
insurance is permissible, stating: “My research has led me to
conclude that it is permissible under Shari‘ah without any
objection.”

Dr. Muhammad Yusuf Misa® also ruled commercial insurance
lawful. In an article published in Al- 'Ahram Al-Iqtisadi, he wrote:
“Insurance 1in all its forms is a type of cooperation that benefits

! Al-Wastt (7/1087), note 1; see also Masadir al-Haqq (3/32-33).

Mustafa Ahmad al-Zarqa, born in Aleppo in 1904 CE. His father was a
renowned Syrian jurist, as was his grandfather, and the family were Hanaf1
scholars in the Levant. He studied at the Faculties of Arts and Law, earned a
diploma in Shart ‘ah from the Faculty of Law at Fu’ad I University (Cairo),
worked as an expert for the Kuwaiti Mawsii ‘ah al-Fighiyyah, taught in several
Shari ‘ah faculties in the Arab world, and held the Ministries of Justice and
Awqaf in Syria. He authored many works on Shari ‘ah issues and passed away
in 1999 CE.

A Nizam al-Ta’'min, p. 13.

Born in Zagaziq in 1317 AH / 1899 CE, he studied at al-Azhar until he earned
the ‘Alim degree, was appointed a lecturer at the Faculty of Usiil al-Din during
Shaykh al-Maraght’s tenure, and later traveled to France, obtaining a doctorate
from the Sorbonne. He authored many works in figh and philosophy, and
passed away in 1963 CE.
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society. Life insurance benefits both the insured and the company
providing the insurance. I consider it permissible under Shari‘ah
if 1t is free from riba; that is, if the insured survives the term
specified in the insurance contract, they recover only what they
paid without increase. If they do not survive the term, their heirs
are entitled to the insurance payout (i.e., compensation), and this
is lawful.”!

Sheikh ‘Abdul-Wahhab Khallaf® also allowed life insurance,
considering it closest in nature to mudarabah contracts under
Shari‘ah’.

Among those permitting insurance on property is Professor
Muhammad bin al-Hasan al—HajawT", who commented on the
prohibitionists: “In our time, contrary to expansion, some issued
fatwas forbidding guarantees called sikritrah on property, then
differed: some based the prohibition on gharar, others on
gambling, and others said it was a guarantee by ju'l. Here I
clarify the flaws in all three fatwas.”

Al-Hajaw1 considered that the gharar in the insurance contract is
manageable and does not invalidate the contract. He also viewed

1Pﬁz§n1ak1hfnﬁn,p.28.

Born in al-Gharbiyah Governorate in 1888 CE, he studied at al-Azhar in the
Shari‘ah Judiciary School, became a judge, then a lecturer at the Faculty of
Law, and a professor of the Shari ‘ah chair. He was elected a member of the
Arabic Language Academy and authored works on usiil, personal status, waqf,
inheritance, and Islamic politics. He passed away in 1956 CE.

Al-Ta’min wa Mawqif al-Shari ‘ah Minhu, p. 78, citing the Islamic Council
As‘ymposium held in November 1955 CE.

Born in Fas in 1291 AH / 1874 CE, he studied at the University of al-
Qarawiyyin, became a Malik1 jurist, held several official positions, authored
around 96 works, and wrote Al-Fikr al-Sami fi Tarikh al-Figh al-Islami. He

assed away in 1956 CE.

Al-Fikr al-Sam1 f1 Tarikh al-Figh al-"Islami (2/563).
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premiums as a form of voluntary contribution, justified by
necessity and benefiting those affected by risk.

Also, among those who permitted insurance is Sheikh “Al1 al-
Khafif', in a paper he submitted to the Second Conference of the
Islamic Research Academy held in Cairo in Muharram 1385 AH /
1965 CE.

Sheikh al-Khafif relied on several principles, including the
general permissibility of contracts, customary practice ( urf),
analogy to the general rules of obligations and the requirement to
fulfill them, among others®’. He even considered that its
permissibility under Shari‘ah should not be a matter of dispute’.

Also supporting permissibility is Professor ‘Abdul-Rahman ‘Isa’,
in his book Modern Financial Transactions’ .

Other proponents include Dr. Muhammad Sallam Madkar®, in an
article published in Al-Arabi magazine, issue no. 192.

! ‘Al1 Muhammad al-Khafif, scholar and judge, one of the leading researchers
in Egypt and the Islamic world, was born in al-Muniiftyah in 1309 AH / 1891
CE, graduated from the Shari‘ah Judiciary School, became a lecturer there, also
studied at the Faculty of Law, Cairo University, and was appointed a member of
the Islamic Research Academy and the Supreme Council of al-Azhar. He
authored Asbab Ikhtilaf al-Fugaha’ and passed away in 1398 AH / 1978 CE.

Al Ta’min wa Mawqif al-Shari"ah Minh, p. 121-122.

‘Uqiid al-Ta’min Min Wijhat al-Figh al-"Islami, p. 51, note 1.

He was an Islamic researcher and served as Director of Inspection for
Religious and Arabic Sciences at al-Azhar.

‘Uqiid al-Ta’min min Wijhat al-Figh al-"Islami, p. 40; [hd [1-Ta’min wa
16\/Iawqif al-SharT"ah Minh, p. 99.

An Egyptian scholar of Shari ‘ah and Law, he headed the Department of
Shari ‘ah at the Faculty of Law, Cairo University, taught at Kuwait University,
and authored several works including Mabdahith al-Hukm ‘Inda al-Usiliyin,
Manahij al-Ijtihad fi al-Islam, and Nazariyat al-Ibahah ‘Inda al-Usuliyin,
among others.
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Professor "Ahmad Taha al-Saniisi also supported permissibility
in a paper published in Al-Azhar magazine in 1373 AH, in two
issues', where he analogized insurance to the contract of
mawalah (a type of succession contract) known in Islamic
inheritance Shari ‘ah.

Sheikh ‘Isawi 'Ahmad ‘Isawi® also argued for permissibility in
an article published in the Journal of Legal and Economic
Sciences at Ain Shams University in July 1962 CE”.

Dr. Muhammad al-Bahi® in his book The Insurance System in
Light of Islamic Rulings and the Necessities of Contemporary
Society argued for the permissibility of all types of insurance and
even encouraged the state to make it mandatory.

Permissibility was also supported by Sheikh Al-Tayeb al-Najjar’

1Pﬁz§n1ak1hfnﬁn,p.28.

Professor of Shari ‘ah at the Faculty of Law, Ain Shams University. He
married the daughter of Shaykh “Abd al-Rahman Taj, former Shaykh of al-
Azhar, and authored several works including Al-Madkhal, Nazariyat al- ‘Ugiud
wal-Madayin, and Ahkam al-Mawarith, among others.

Majallat Majma * al-Figh al-Islamr, p. 584.

Muhammad Muhammad ‘Amir al-Bahi, born in al-Buhayrah Governorate in
1323 AH / 1905 CE, studied at al-Azhar, obtained a doctorate from the
University of Hamburg, Germany, in 1936 CE, taught at the Faculties of Usiil
al-Din and Arabic Language at al-Azhar, also taught at universities in Morocco,
Algeria, Qatar, and the UAE, was appointed a member of the Islamic Research
Academy, served as President of al-Azhar University, and as Minister of Awqaf
and Affairs of al-Azhar. He passed away in 1402 AH / 1982 CE.

Muhammad al-Tayyib al-Najjar, former President of al-Azhar University, was
born in al-Sharqiyah Governorate in 1334 AH / 1916 CE, obtained the [jazah
‘Aliyah and PhD from the Faculty of Usil al-Din, was appointed a member of
the Islamic Research Academy, a member of the Arabic Language Academy,
and a member of the Shari‘ah Supervisory Board of Faisal Islamic Bank. He
authored numerous works in Shari ‘ah and passed away in 1411 AH/ 1991 CE.
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and Dr. ‘Abdul-Mun'im al-Nimr' in his book Al-Ijtihad’. After
reviewing the history of insurance studies since Imam Ibn
‘Abidin, he concluded: “From my studies and readings over
many years, and from what I heard from insurance professionals
in the sessions we held with them, I reached the following
opinion:

First: The insurance contract is permissible in principle under
Shari'ah, and the prohibitive obstacles cited by the opponents do
not apply.”

Evidences cited by those permitting insurance:

The proponents relied on many sources, including transmitted
reports (sama t), and much of it by analogy to contracts that
Shari ‘ah either permitted directly or that were accepted by some
legal schools:

1. Presumption of original permissibility: The majority of
jurists hold that the default ruling for contracts 1is
permissibility and validity. Therefore, the insurance
contract is valid by default, and the burden is on the
opponent to provide evidence for prohibition.

2. Analogy to guarantee of the unknown (daman al-
majhil), permitted by the majority of jurists. Ibn
Taymiyyah said: “The market guarantee, whereby the
guarantor ensures whatever the trader owes in debts and

! Born in Kafr al-Sheikh Governorate in 1913 CE, graduated from the Faculty
of Usiil al-Din, obtained a PhD, taught at the Faculty of Arabic Language at al-
Azhar, also taught in India, Kuwait, and the UAE, issued the Al-Wa ‘y al-Islami
magazine in Kuwait and Minar al-Islam in the UAE, focused on works on
ijtihad, served as Deputy of al-Azhar and Minister of Awqaf, and passed away
i2n 1991 CE.

Al-Ijtihad, p. 264 et seq.

Ibid. p, 270.

-224-



whatever he has collected in goods, is a valid guarantee.
This is a guarantee of what is not obligatory or a guarantee
of the unknown, and it is permissible according to the
majority of scholars such as Malik, Abtu Hanifah, and
’ Ahmad ibn Hanbal.”

The common factor between insurance and this type of
guarantee is the commitment of liability for something
unknown, as is the case with the insurer covering the risk.

. Analogy to the guarantee of travel risk, according to the
Hanafis. Its form is: one person tells another, “Take this
route; it 1s safe, and if your wealth is taken, I am liable.”
The jurists considered that if the wealth is taken, the
guarantor is responsible?.

The similarity lies in the guarantor assuming liability for
an unknown risk contingent on the future, just as the
insurance company covers part of the insured’s risk.

Analogy to the contract of mawalah (allegation
contract): This contract entails one person pledging that if
the other dies, their inheritance passes to the first3, or if
they profit, the first collects a fee. Several Companions
permitted this contract, including ‘Umar ibn al-Khattab,
‘Al1 ibn Ab1 Talib, and Ibn Mas'td, and among the
Followers (Tabi ‘iun), 'Ibrahim Al-Nakhal and Hammad
ibn Abi Sulayman, which is the Hanafi position®.

Some also permitted it if the muwali (the pledged person)
converted to Islam under the authority of their pledgee, according

Majmi" al-Fatawa (29/549).
Hashiyat Ibn ‘Abdin (4/170).
Al-Mawsi ah al-Fighiyyah al-Kuwaytiyyah (45/128).
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to the Maliki school, and scholars ’Ahmad, ‘Ishaq ibn Rahwayh,
‘Ata’, and ‘Umar ibn ‘Abd al-"Aziz'.

The point of similarity between the mawdalah contract and the
insurance contract is that the insured corresponds to the ma ‘qiil
‘anhu (the one whose liability is guaranteed), and the insurance
company corresponds to the mawla in the mawalah. The
compensation in the insurance risk corresponds to the value of
the ’‘arsh (fee) or diyyah (blood money), and the insurance
premiums correspond to the inheritance of the mawla that he
pledges upon himself.

S. Analogy to the contract of custody (hirdsa): In this
contract, the custodian receives a wage from the
contracting party to protect against risk or loss, which is
contingent on the future. The risk may occur the next day,
after a significant period, or not at all. Accordingly, the
contracting party is effectively entering into an agreement
on an uncertain event, which is similar to the commercial
insurance contract, where the insured pays premiums to the
insurance company that monitors the risk, and if it occurs,
compensates for it, although the risk may or may not
happen during the contract term; it could occur
immediately, or it could be delayed.

6. Analogy to the ‘agilah system: This is the kinship group
responsible for paying the diyyah in cases of accidental or
semi-intentional killing. The ‘dgilah divides the blood
money among themselves and pays it to the victim’s heirs
on behalf of the perpetrator, thus providing restitution and
guaranteeing the liability. The similarity to commercial
insurance 1is that the group of insured individuals

! Ibid. (45/130).

-226-



cooperates to compensate for a risk they did not cause,
providing restitution for the effect of the risk on both the
perpetrator and those affected by it. Thus, the outcome of
the ‘agilah system is similar to that of insurance.

Analogy to cooperative and social insurance systems,
which are generally accepted by scholars, based on their
classification as contracts of donation (fabarru’). Both
types of contracts involve paying premiums with the
promise of compensation in case of a risk or upon reaching
a specified age. In both cases, the parties do not know the
exact amount they will pay or receive, nor the timing or
duration of benefits. These uncertainties were cited by
opponents as reasons for prohibition; however, the
principle of law does not differentiate between such
analogous cases.

Tolerance of Shari'ah regarding contracts containing
minor uncertainty (gharar): Certain contracts, such as
muddrabah, conditional sales, sales of unknown types, and
the sale of unproven stallions, are permitted despite
containing some gharar. The gharar in the insurance
contract is of this type; with predetermined premiums,
compensation, and contract duration, alongside laws
obliging the company to fulfill its commitments, the
uncertainty regarding future risk is mitigated.

Reliance on the principle of public interest (istislah or
masalih mursalah): This entails preserving the Shari‘ah’s
objective of preventing harm and promoting benefit for
people. Insurance, in practice, disperses risks, mitigates the
effects of potential losses, and involves organized
collective solidarity, which constitutes a valid Shari‘ah
interest.
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Additionally, proponents cite subsidiary arguments, including the
economic benefits of insurance, its effect on judicial systems, and
other considerations under wisdom and magasid (objectives of
Shari ‘ah).

These are the two primary views regarding the ruling on
commercial insurance. Other opinions branch from these two,
such as:

« Differentiating between types of insurance, permitting
some forms (like health insurance) and prohibiting others.

o Issuing rulings based on necessity, permitting what is
needed and prohibiting what is unnecessary.

« Distinguishing between commercial, cooperative, and
social insurance, permitting the latter two but forbidding
the first.

Ultimately, discussion returns to the two main positions
mentioned, and any alternative view essentially borrows from
one or the other. Therefore, our focus in weighing the evidence
will be on these two opinions.

Tarjih (Preponderant View)

Before delving into the details of what this research has
concluded, it must be stated that commercial insurance has
become one of the most prominent contemporary issues that has
stirred wide debate among scholars and figh councils. This is
because it has come to represent a fundamental pillar in modern
economic and social systems.

Despite the objections raised concerning uncertainty (gharar),
vagueness (jahalah), and riba, a significant and reputable
scholarly trend has emerged which views commercial insurance,
in its institutional and regulated form, as falling within the
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category of lawful exchanges (mu'‘awadat) in Islamic law.
Indeed, it aligns with the objectives of the Shari ‘ah—particularly
those related to preserving life and wealth, achieving solidarity,
and reducing harm through organized mechanisms.

Accordingly, this research adopts the view that commercial
insurance, in its well-established and regulated form, is
permissible. Insurance in its various types—including
commercial insurance—contributes to societal development by
mitigating disasters and crises or reducing their effects,
encouraging investment, and protecting individuals and
institutions from unexpected events and risks. Thus, it realizes
the principle of averting harm and procuring benefit, and
strengthens the functions of the modern state in caring for its
citizens and securing their living stability through contractual
mechanisms.

This research also re-examines the position that rejects
commercial insurance and favors the opinion of permissibility, in
light of the figh of transactions (figh al-mu‘amalat) and a precise
understanding of the consequences of contracts, based on the
higher objectives of the Shari'ah, without adhering rigidly to
traditional forms that the modern transactional market has long
surpassed.

To make this easier for the reader, I will divide the tarjih into
several parts:

Part One: Identifying the Point of Disagreement with the
Opponents

To establish a correct legal ruling, a precise understanding of the
point of contention is essential, as well as clarifying the operative
factor of the dispute so that foundational principles are not
confused with subsidiary issues, nor the scope of prohibition
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expanded beyond what is warranted.

In the issue of insurance, the dispute between those who permit it
and those who prohibit it revolves around a specific form of
contracting—namely, insurance in which a fixed, known
premium is paid in exchange for the insurance company’s
commitment to compensate the insured in the event of a known
harm, risk, or specified event.

What must first be clarified is that the disagreement does not
concern the very concept of insurance itself. Nearly everyone
agrees that insurance is permissible in principle when it is based
on donation and mutual support, as in cooperative insurance.
Rather, the dispute concerns the form of commercial insurance,
which is based on financial exchange between two parties: an
organized, profit-seeking company, and an individual or
institution seeking protection from risk.

The opponents of commercial insurance have relied on several
assumptions:

« That it is a contract involving excessive uncertainty
(gharar) and vagueness (jahalah).

« That it resembles gambling or wagering.

o That it involves riba in both its deferment (nasi’ah) and
surplus (fadl) forms.

« That it leads to wrongful consumption of wealth by either
party.

However, the true point of contention—upon closer
examination—is not the essence of these objections but rather the
following:

o Whether these underlying issues actually materialize in
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regulated, institutional commercial insurance as it is
practiced today; whether its uncertainty constitutes the
type of excessive or impactful uncertainty prohibited in
Shari‘ah.

« Distinguishing commercial insurance from gambling and
games of chance in terms of legal structure, objectives, and
outcomes, rather than relying solely on superficial
similarities in gain and loss.

« Understanding the relationship of insurance contracts to
the principle that the default ruling for contracts is validity
and enforceability.

Thus, if these criticisms can be refuted and the default principle
of permissibility applied—along with the overarching Shari'ah
principles that allow risk-based or benefit-driven contracts—then
the view that commercial insurance is permissible becomes
consistent with the foundations of figh reasoning.

Part Two: Evidences for Permissibility
First Evidence

The first and primary evidence in all matters of transactions is
that the default ruling in things is permissibility, and in contracts
validity and enforceability.

The explanation is that the majority of jurists and usil scholars
affirm that the original ruling concerning things is
permissibility—this principle applies to consumption, use of
benefits, and disposal of property.

Similarly, the default in contracts and transactions is validity and
enforceability, as explained in detail in the first chapter in an
extended discussion. Therefore, any contract for which no
specific text establishes prohibition is, by its very existence,
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deemed valid and permissible. The burden of proof does not lie
upon the one asserting permissibility, but rather the burden of
negation lies upon the one claiming prohibition; otherwise, the
default in things would be prohibition, not permissibility.

Thus, asking someone who permits a contract to provide
evidence for its permissibility is methodologically incorrect in
discussions of transactions. Rather, the question must be directed
to the one prohibiting it to provide evidence for the prohibition.

This principle is of immense value in resolving many issues of
disagreement and preserves significant time and effort in figh
debates on subsidiary matters.

The objections raised by opponents—who believe certain factors
shift insurance from the default permissibility to prohibition—do
not overturn this foundational principle because these factors
themselves are subject to criticism, debate, and refutation, and
none of them constitutes definitive proof of prohibition. Their
basis is interpretation and analogy. Scholars who affirm the
default permissibility have refuted these claims, leaving the
original principle intact—namely, that contracts are valid and
enforceable unless sound, uncontested evidence proves
otherwise.

This approach accords not only with Shari‘ah principles but also
with clear rationality. A general governing rule must exist;
otherwise, rulings become chaotic, as most issues involve
disagreement. Without a stable foundational principle, no sale or
contract could ever be concluded—especially in evaluative
matters involving uncertainty, where assessments vary between
legal schools, individual jurists, times, and places. Herein lies the
importance of the aforesaid principle.

In summary: commercial insurance is a newly developed contract
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for which no specific evidence exists establishing its prohibition.
It is based on mutual consent and the realization of benefits.
Thus, the Shari‘ah principle dictates its permissibility based on
the legal maxim: “The default in transactions is permissibility,
and in contracts validity and enforceability.”

Second Evidence

Those who permit commercial insurance have argued by drawing
upon many contracts and transactions deemed lawful in the
Shari’'ah even though they contain uncertainty (gharar) or
vagueness (jahalah), and share many characteristics with the
insurance contract, such as: the contract of protection (‘aqd al-
hirdasah), the contract of alliance ( ‘aqgd al-muwalat), the contract
of ju'alah, the system of ‘agilah, the contract of guaranteeing
road risk, and others that we mentioned in their respective places.

However, the opponents have rejected all such analogies with a
single claim: that analogy (giyas) is invalid here because the legal
cause (‘illah usuliyyah) underlying these contracts is not the
same as the one underlying commercial insurance. They argue
that insurance is a financial, risk-based contract founded on
exchange (mu‘awadah), whereas those other contracts have a
different nature. They said, for example:

o Analogy between commercial insurance and a binding
promise 1is invalid, as it is analogy with a material
difference. Among the differences is that a promise to lend,
to give an item in usufruct, or to bear a loss, for example,
falls under pure benevolence (ma 'riif), making its
fulfillment obligatory or a matter of noble character.
Commercial insurance contracts, 1n contrast, are
commercial exchanges motivated by financial profit; thus,
they do not tolerate the vagueness (jahalah) or uncertainty
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(gharar) that may be tolerated in charitable contracts.

Analogy between commercial insurance and guaranteeing
the unknown does not hold, because it is analogy with a
difference. A guarantee is a form of voluntary benevolence
intended as an act of kindness, whereas insurance i1s a
contract of exchange.

Analogy between insurance and guaranteeing road risk
does not hold, for the same reason, and shares the same
issues as with the guarantee.

Analogy between insurance and the system of ‘aqgilah is
also invalid, for the same previously mentioned reasons.

Analogy between insurance and a protection contract ( ‘aqgd
al-hirdasah) is invalid, because safety is not the object of
contract in both cases. Rather, the object in a protection
contract is the work performed by the guard and the
payment he receives for it, whereas in insurance the object
1s the compensation and premiums.

This is how the opponents dealt with most of the evidences
presented by those who permit insurance. One can see that they
focused on three matters:

1. The type of obligation.

2. The intention of the contracting parties.

3. The subject matter of the contract.

The truth is that this represents the core of the disagreement
between two schools: the traditional wusili school, and the
magqasid-based school.

The traditional school recognizes the magasid theoretically but
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restricts their application in practice. It leans toward analogy and
deductive reasoning, but places maqgasid and wisdom (hikmah) in
a secondary position after explicit texts and tightly defined legal
causes ( ilal mundabitah). It adheres more to partial causes than
to overarching objectives, giving precedence to the technical
illah over the hikmah, even though the hikmah is what originally
gave rise to the ‘illah.

The correct position is that analogy between issues must
consider—alongside the well-defined ‘illah—several factors,
including":

! Scholars discussed what is called “nafi al-farig” (negation of the difference),
and jurists (fugaha’) and usil scholars differed on whether it should be
considered a type of giyds (analogy). Some argued that it is not considered
qiyas, because it contradicts the true nature of giyas, which requires the
existence of a comprehensive and precise cause ( illah).

The majority of usiil scholars, however, considered it a type of giyas, in
contrast to the giyas of the union of the cause.

The difference between the two types is that in giyds bi-nafi al-farig, the cause
is not explicitly stated.

Ibn Taymiyyah said: “Correct giyas is of two types: one of them is when it is
known that there is no difference between the branch and the original except a
difference that has no effect in the law...” (Majmi * al-Fatawa, 19/285).

Ibn al-Qayyim said: “Correct giyas is, for example, when the cause on which
the ruling is based in the original exists in the branch without any opposing
factor in the branch that prevents its ruling, and such giyas is never contradicted
by the Shari ‘ah. Similarly is giyas by negation of the difference (nafi al-farig).”
(I‘lam al-Muwaqqi ‘in, 3/166).

An example is the analogy of ‘Umrah to Hajj regarding the ruling of ihsar
(restriction), which is a giyas bi-nafi al-fariq, as Ibn Hajar mentioned in al-Fath
(4/8).

Another example is analogizing apple wine (khamr al-tuffah) to grape wine
(khamr al- ‘inab), which was unknown to the Arabs, due to the absence of a
relevant difference. Similarly, the analogy of traveling in a snowstorm to sailing
at sea after rough waves, which is prohibited in the hadith, is based on the
absence of a difference and the presence of the significant factor — exposing
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1. Unity of objective (wahdat al-magsid).

2. Similarity in effect and meaning (tagarub al-athar wa al-
ma na).

3. Practical resemblance (al-shabah al- ‘amaly).

For instance, the protection contract (‘agd al-hirdsah) is an
agreement between two parties: one undertakes to protect the
property or person of the other from potential risks, and the other
undertakes to pay a recurring fee for a known or open term. This
may occur in the form of:

« Private security companies.
« A person committing to guard a facility or warehouse.

« Escorts who accompany individuals to protect them and
ward off harm.

If we compare the protection contract with commercial
insurance, we find the following:

1. Objective of the contract: protection from danger in the
protection contract and protection and compensation from
danger in insurance.

2. Obligation: The guard’s obligation to avert harm in the
protection contract; and the insurance company’s
obligation to compensate in the insurance contract.

oneself to likely death by choice and knowledge. Here, the connection is made
to negate the difference, not due to a precise cause established by text or
deduced from an independent proof.

For more detailed discussion, see: al-Bahr al-Muhit by al-Zarkashi (5/50), al-
Mustasfa by al-Ghazali (p. 307), al-Thkam by al-Amidi (4/4), al-Taqrir wal-
Tahbir by Ibn Amir Haj (1/287).
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3. Subject matter: Protection from unenumerated risks in
the protection contract; and coverage of various risks in the
insurance contract.

4. Financial consideration: A fixed wage paid to the guard
whether danger occurs or not; and a fixed premium paid to
the insurance company whether danger occurs or not.

5. Presence of uncertainty (gharar): The risk is unknown in
the protection contract; and the risk is also unknown in the
insurance contract.

6. Actual benefit: The benefit of the guard does not
materialize except when danger occurs; and the benefit of
insurance is only realized when danger occurs.

Thus, we can observe that in both contracts, the first party seeks
protection from a potential danger, and the second party sells this
protection for a known amount—whether this protection takes
the form of preventing the harm in the protection contract or
compensating for the harm in the insurance contract. The
underlying wisdom is shared and can legitimately be considered
in analogy.

The objection made by the opponents—that the uncertainty in
insurance is of a different nature because it lies at the core of an
exchange contract, whereas in the protection contract it is
tolerated because the wage is for work—does not hold. This
distinction is formal, not real, for the following reasons:

1. No one pays a guard merely for his time, but rather for the
actual protection and risk prevention. The time devoted is
merely a necessary component of this protection. If the
employer believed he was paying solely for the guard’s
time, he would not hire him under such a contract. This is
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similar to many contracts that involve an expected future
benefit. We do not pay a surgeon merely for spending
hours in the operating room; rather, we pay because we
consider him a cause for achieving recovery. This is why
people seek the most skilled physicians—to minimize risk.

2. The protection contract inherently involves risk, for the
danger may occur after a single day—during which the
guard intervenes—and he receives only the wage of that
day. Or he may work for years with no danger occurring
while receiving full wages. This is precisely analogous to
insurance.

The benefit in both cases is estimative and probabilistic.

How, then, can it be said—after all these similarities—that this is
analogy with a difference? And is complete identity required in
analogy? If so, the two matters would be identical, and the ruling
of the original would simply apply without analogy.

Another example is the contract of muwalat. The similarities
between it and the insurance contract are clear:

The insured risk in insurance corresponds to the offense for
which the mawla in al-muwalat assumes liability.

The insurance premium received by the company corresponds to
the wealth inherited by the mawla in al-muwalat if the client
dies.

The amount of compensation in insurance is equivalent to the
diyyah borne by the mawla in al-muwalat.

Security and guarantee (‘amdan and daman) are the motivating
factors in both contracts.

Both contracts contain gharar and jahalah.
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In insurance, one does not know with certainty when the risk will
occur nor how much either party will ultimately pay.

In the muwalat contract, gharar appears in several matters,
including the set-off between inheritance and liability (al- ‘arsh or
al-diyyah), resulting in profit for one and loss for the other; the
uncertainty over who will die first and, therefore, who will be
entitled to compensation; the unknown amount of property that
the client will leave for the mawla in al-muwalat, as the contract
concerns inheritance in general; the unknown question of
whether the client will commit an offense requiring liability or
not; and many other uncertainties.

The objection of the opponents—that this contract is permissible
because it is based on donation and mutual support—does not
stand.

The contract of muwalat is in reality a contract of exchange
(mu ‘awadah) containing the meaning of mutual assistance
(takaful), and the insurance contract carries the same meaning.

Thus, if we examine most of the examples cited by those who
permit insurance, we find many similarities between them and
the insurance contract, and we find that the hikmah which
allowed those contracts is the very hikmah that should allow this
one.

Third Evidence: Public Interest (al-Maslahah al- Ammah)

It is established in the principles of Islamic law that the divine
legislation as a whole was revealed in order to realize benefits
(masalih) and ward off harms (mafasid), and that rulings and
legal dispositions were originally instituted to secure the welfare
of creation in this world and the next.

Indeed, some have considered this meaning to be the most
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comprehensive principle in the field of legislation. Ibn al-Qayyim
said: “The Shari‘ah is founded upon wisdom and the welfare of
creation in this life and the next. It is wholly justice, wholly
mercy, wholly benefit, and wholly wisdom.”!

Ibn Taymiyyah said: “The Messengers (peace be upon them)
were sent to achieve benefits and complete them, and to
eliminate harms and reduce them as much as possible.””?

Imam al-Shatib1 even included—among the matters the Shari ‘ah
came to procure—those below the level of necessities, namely
the needs (hajiyyat) and enhancements (fahsiniyyat). He said:
“The legal obligations of the Shari‘ah aim to preserve its
objectives for creation, and these objectives fall into three
categories: the first: necessities; the second: needs; and the third:
enhancements.”

The importance of considering the interests of the legally
responsible individual (al-mukallaf) is reinforced through several
juristic maxims that govern many subsidiary rulings, such as:

“The default in benefits is permission, and the default in harms is
prohibition.”

“Legal verdicts revolve with benefit wherever it may be.”

“The ruler’s actions regarding the subjects are tied to the
realization of benefit.”

“Need is treated as necessity, whether general or specific.”’

‘T'lam al-Muwaqqi‘in (1/41).

Majmi" al-Fatawa (8/94).

Al-Muwafaqat (2/17).

Al-Bahr al-Muhit by al-Zarkashi (6/12).

‘Thya” “Ulam al-Din (2/110).

Al-"Ashbah wa al-Naza'ir by al-Siydtt, p. 121.
Ibid. p. 88.

N O AW =
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Given the importance of upholding the welfare of people, the
Shari’'ah has permitted contracts that go against strict analogy
when there exists a preponderant public interest. Examples
include:

1. The Salam Contract

Salam 1s a sale of a described item to be delivered later, while its
price is paid immediately. It clearly contains jahalah, since the
commodity is nonexistent at the time of contract, cannot be seen,
and there is risk regarding the ability to deliver.

Although the Prophet (peace and blessings be upon him) set
conditions for it when he said: “Whoever pays in advance for
something must do so for a known measure, a known weight, and
a known term,”" the knowledge intended is not actual sensory
knowledge ( ilm al-shahadah), for the product does not exist, but
rather documentary knowledge (‘ilm al-ishhad), meaning
agreement upon these elements. This removes the likelithood of
dispute but does not eliminate risk.

Analogy would render this sale impermissible, since it involves
uncertainty and selling what does not yet exist. But it was
permitted due to people’s need—both the seller and the buyer—
and indeed the entire community benefits: farmers and producers
need immediate funds, wealthy individuals benefit from lower
prices, society benefits from the availability of goods, and many
people benefit indirectly.

2. The Muzara ‘ah Contract

Muzara'ah is a form of leasing in which the worker cultivates the
land in return for a share of the harvest. The worker provides
deferred labor for a deferred wage contingent upon the crop. It

! Al-Bukhart (2240) and Muslim (1604).
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may or may not be produced; it may be abundant, scarce, or
damaged by a blight. If abundant, its quality may vary, and its
usefulness may differ. Here, there is gharar in the occurrence, the
quantity, and the type.

Analogy would prohibit muzara'ah due to the significant
uncertainty involved. Yet the majority of jurists permitted it due
to the approving text, widespread practice, and the shared and
societal benefit:

« The landowner may not be able to farm but possesses land;
o The worker lacks land but needs to farm for income;

o Society needs produce, which provides food and
commerce.

Thus, the Shari ‘ah permitted it contrary to strict analogy.
3. The ‘Araya Contract

This is when a person purchases fresh dates still on the palm with
dry dates measured and delivered on the spot, due to his family’s
need for fresh dates.

The elements of gharar here are many: the fruit on the tree
cannot be weighed except through estimation (khars), which may
differ from reality, and its continued soundness is not guaranteed,
as it may be affected by blight near harvest.

Yet the text exempted it, as found in the hadith: “The Messenger
of Allah (peace and blessings be upon him) forbade selling dates
for dates, and allowed ‘araya to be sold according to estimation
so that their owners may eat them fresh.””

The wording of the hadith indicates that a prohibited matter was

! Al-Bukhari (2191) and Muslim (1540).

242 -



allowed by way of concession due to necessity, even though the
reason for prohibition remained present—such as the risk of
gharar and jahalah, and the possibility of falling into riba al-
fadl.

4. The Contract of Hiring a Wet Nurse (‘Aqgd Isti jar al-
Zi'r)

A wet nurse (al-zi 'r) 1s a woman who breastfeeds a child other
than her own. Jurists have transmitted a consensus on the
permissibility of hiring a wet nurse, despite the elements of
gharar (uncertainty) and jahl (vagueness) involved. The amount
of milk the nurse will produce throughout the duration of the
contract is unknown, and the amount of milk the child will
require in each feeding and in total is likewise unknown.

Thus, the child may receive more than what corresponds to the
wage, or less; and the same applies to the wet nurse.

Despite this, the contract was deemed permissible contrary to
strict analogy (khilaf al-qiyas) because people are in need of it,
and because of the clear public and individual welfare it
achieves.

5. The Contract of Ju ‘alah (Reward Contract)

Ju‘alah is a contract in which the offeror (al-ja 'il) commits to a
specified compensation for whoever achieves a specified target
within an unspecified time frame.

In its standard form, ju ‘alah entails elements of gharar and jahl
in several respects:

1. Uncertainty regarding the worker: Anyone who hears
about the reward may perform the work.

2. Uncertainty regarding the duration: The desired result may
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be achieved with no effort, or the worker may exert great
effort and obtain nothing.

3. Uncertainty regarding the achievement of the result itself:
The worker may succeed or may fail.

4. Uncertainty regarding the effort required: It may require
travel, expenses, or assistance—matters that are indefinite
and unpredictable.

By analogy, such forms of hire should not be permissible. Yet the
contract is allowed due to the shared need of all parties involved:
the offeror, the worker, and the beneficiary (such as in the
retrieval of lost property). For this reason, the majority of jurists
permitted ju ‘alah in all cases, while the Hanafis and Zahiris
allowed it specifically in the case of a runaway slave.

6. The Contract of Mudarabah  (Profit-sharing
partnership)

Mudarabah is a partnership contract in which one party provides
capital and the other provides labor, with profit shared between
them according to an agreed-upon ratio, and loss borne solely by
the capital provider.

This contract also involves gharar for several reasons:

« The worker’s share cannot be known until profit actually
occurs.

« Profit may or may not materialize, and no fixed duration
can be set for the return—since the compensation is
contingent upon profit, which itself is contingent upon
risk.

« Any loss falls solely upon the capital owner, even though it
1s caused by the worker’s actions, whether intentional or
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accidental.

By analogy, such a contract should not be permissible, since the
compensation is unknown in amount, time, and occurrence, and
there is no guaranteed liability. Nevertheless, the Shari'ah
permitted mudarabah by consensus due to the significant welfare
it provides to individuals and society:

« The capital provider benefits when lacking the time or
expertise to invest.

« The worker benefits despite lacking capital, gaining access
to opportunities he otherwise could not attain.

« The market benefits from increased investment capital and
job opportunities.

Similarly, the contract of istisna —a manufacturing order—was
permitted and has become foundational in many real estate and
industrial projects.

The Welfare-Based Justification for Insurance

When examining insurance contracts—including commercial
insurance—we find that they contain the same types of welfare
(masalih) present in the above contracts, and even more. Among
these benefits are:

I. Reducing the impact of disasters and unforeseen risks,
which aligns with the Shari‘ah objectives of relief and
mutual support.

2. Transferring the burden of harm from a vulnerable
individual to a capable institution—an organized form of
cooperation.

3. Achieving economic and social stability for individuals
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and companies, which serves the objectives of preserving
life and property.

. Providing communal security, especially when insurance is
compulsory.

. Reducing disputes and conflicts, since insurance
companies often resolve claims without negotiation or
litigation.

. Supporting economic growth through investment of
premium surpluses and compensation funds, generating
employment opportunities.

. Lessening pressure on other social welfare systems such as
zakah and charity, thereby expanding their reach.

. Promoting responsibility through strict commercial
insurance laws that link liability to risk; the higher one's
risk, the higher the premium, which encourages caution.

. Relieving the state from direct responsibility in these
domains, allowing it to focus on development and
production instead of falling into administrative overload.

These and other substantial public benefits make commercial
insurance more deserving of permissibility than many contracts
that the Shari‘'ah permitted—whether by consensus or majority
opinion—for the sake of welfare and contrary to strict analogy,
even when the benefit was limited to individual cases.

Fourth Evidence: The Invalidity of Distinguishing Between
Similar Issues

Distinguishing between issues (al-tafrig bayna al-masa’il) refers
to giving two seemingly similar cases different rulings based on a
Shari ‘ah-recognized distinction that alters the legal outcome.
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Such a distinction may relate to:

o A difference in the effective cause (illah) on which the
ruling depends,

« A change in objectives or consequences, or
« A shift in context, custom, or time and place.

When examining the arguments of those who prohibit
commercial insurance, one finds inconsistency, as the basis of
their distinction is weak and does not withstand proper scrutiny.
We offer the following practical examples.

First Example:

Opponents of commercial insurance permit an alternative system
they call cooperative insurance. Their reason for differentiating is
that commercial insurance is based on exchange and profit,
whereas cooperative insurance is based on solidarity and
donation.

In reality, this distinction is unfounded, and what unites the two
types of insurance is far greater than what separates them. This
becomes clear upon analysis:

1. Both types of insurance share the same essential elements:
the insured, who pays the premiums; the insurer, who
provides compensation; the compensation amount, which
is only paid when the insured risk materializes; fixed
premiums paid in return; and a risk anticipated in the
future. These essential components make the two systems
nearly identical.

Nor does renaming premiums as ‘“donations” in
cooperative insurance change their reality. A donation, by
definition, must be voluntary—not compulsory. Otherwise,
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it becomes something else entirely, such as a tax, an
obligatory  subscription, or another non-charitable
obligation.

Thus, the legal consideration lies in purposes and
meanings, not in terms and labels.

If someone leaves a valuable item with another after
borrowing from him or buying something on deferred
payment, that item is in reality a pledge (rahn), even if he
claims it is a “trust” (‘amanah). It is judged according to
the rules of pledges, not trusts.

. The claim that participants in cooperative insurance intend
charity and benevolence is unrealistic and does not
correspond with actual practice. Every participant knows
that he pays a premium and expects compensation in
return.

If he knew that he would never be compensated, he would
not join—or he would certainly stop paying.

Evidence for this is that no one joins these schemes unless
he has something he fears may be exposed to risk; and it is
exceedingly rare—almost nonexistent—to find someone
who obligates himself to premiums with nothing to insure.

Thus, the claim of donation collapses. The relationship is
one of exchange based on cooperation, which is precisely
the nature of commercial insurance.

. The large number of regulations governing cooperative
insurance  contracts has  effectively transformed
cooperative insurance into a model identical to commercial
insurance. For example, one who refrains from paying the
premiums is denied compensation, and whatever he had
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previously paid is lost under the claim that he had donated
it or that it had been used to assist others. Additionally, the
participant has a fixed coverage limit that cannot be
exceeded, or is entitled to compensation for only a specific
number of risks during the insurance term. All of this and
more resembles what exists in commercial insurance. This
regulatory precision—although perfectly correct from an
administrative standpoint to prevent chaos—also makes
the model of kafalah identical to what its proponents claim
1s different, and this 1s a contradiction.

. Those who claim that commercial insurance entails riba
al-fadl and riba al-nasi’ah, as previously explained, must
recognize that cooperative insurance follows the very same
pattern. The participant pays a sum of money and receives
money in exchange; the counter-value may be delayed, and
may even be received in excess, which constitutes riba al-
nasi’ah, exactly as the opponents argued concerning
commercial insurance. This description cannot be refuted
by claiming that the subscription in cooperative insurance
1s structured as a charitable donation, because we have
already shown that its true nature is a compensated
contribution, not a donation. Thus, the ruling for one
applies to the other.

. Both contracts involve uncertainty (jahdalah) in the subject
matter of the contract, because the risk is unknown, and
consequently the consideration is unknown, and the total
accumulated premiums are unknown. In other words, the
loss on the part of the participant is certain, while the gain
1s only potential. This is equally true in both types of
insurance. Again, the claim of donation does not negate
this, and we have already invalidated that argument.
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6. The primary objective in both contracts is to provide a
form of safety and social security. This objective is
achieved in commercial insurance in a manner even more
evident than in cooperative insurance due to the greater
regulatory precision and its development into a structured
body of knowledge. Therefore, if providing security can be
treated as a commodity and a legitimate objective in
cooperative insurance, it must also be accepted in
commercial insurance.

This cannot be refuted on the grounds that the security
offered in commercial insurance is provided for profit,
because profit in exchange for security or guarantee is not
prohibited in itself.

From all of the above, it becomes clear that the distinction made
between the two types of insurance is invalid, and that issuing
two different rulings for matters that are analogous—without a
valid reason or operative cause—is an unjustifiable
differentiation.

Second Example: Social Insurance Contracts

This refers to contracts established by states, governments, or
corporations under state supervision to secure the rights of
employees against certain risks such as death, accidents, illness,
disability, and similar contingencies. The benefits extend from
the employee to some members of his family who meet the
eligibility conditions. This system resembles commercial
insurance in every respect, and this can be summarized as
follows:

1. Both are based on prepaid contributions.

2. Both include the same essential elements of insurance
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discussed earlier.

3. Both involve gharar and jahalah regarding the amount,
timing, and nature of the return.

4. In both, compensation is linked to the occurrence of the
risk or to the insured person.

5. Both are susceptible to the allegations made by opponents
concerning the possibility of riba al-fadl and riba al-
nasi’ah.

6. Both are regulated by laws that remove them from the
realm of charitable donation and place them squarely
within the realm of contractual exchange (mu ‘awadah).

It is extremely strange that some individuals or institutions claim
that social insurance constitutes a form of social kafalah
extended by the state, and therefore is classified as a charitable
contract. This claim contradicts the legal reality of the social
Insurance contract.

Thus, the invalidity of distinguishing between the two issues
becomes clear, given the near-complete similarity between the
two forms.

Fifth Evidence: Insurance Has Departed from the Simple
Model of Exchange

One of the hallmarks of Islamic jurisprudence—with its various
tools such as overarching objectives (magasid), universal legal
maxims, and interpretive evidences capable of adaptation—is its
ability to accommodate the complexity of real-world
circumstances and evolving customs, especially in the domain of
transactions (mu ‘amalat).

Many contracts mentioned in the Shari‘ah in their simple, initial
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forms have evolved in the modern world into fundamental pillars
of economic and social development, without departing from the
spirit or objectives of the Shari ‘ah.

A prominent example is the contract of istisna’, which in its
traditional form involved requesting the manufacture of a
described object in the liability (dhimmah) in exchange for a
price—essentially a sale of a non-existent item to be
manufactured later.

This contract was theoretically problematic for the majority of
jurists because it contradicted the maxim “Do not sell what you
do not possess,” and they therefore subsumed it under the rules
of salam. Yet, the departure of istisna" from its simple form—
where one orders a garment or a ring—to the modern,
meticulously regulated form has led all jurists to permit it, even
without the well-known conditions of salam. The istisna’
contract now supports national economies in many countries.
Among its practical examples are:

1. Weapons and equipment purchased by armies and
governments, for which payment is made and delivery
occurs years later.

2. Cities and buildings constructed by companies based on
advance booking, whether paid in full or in installments,
with delivery occurring after several years.

3. Funds paid for long-term research projects requiring years
of data collection, analysis, and compilation.

4. Cultural and artistic productions commissioned from
producers, with the final product not received until the
completion of the project.

These and other examples are now regulated under modern

-252-



governmental and legal frameworks. Although they inherently
contain elements of gharar and jahalah, their departure from the
simple two-party model to a highly regulated contractual
framework that preserves rights—at least with strong
probability—makes them more aligned with the objectives of the
Islamic Shari ‘ah.

Another example is the contract of muzara‘'ah or musaqah,
which has evolved from its simple customary form into a
framework supporting the economies of states and institutions.
Among these modern manifestations are:

1. Oil exploration contracts in which compensation is based
on a share of the extracted product—contracts that have
formed the backbone of the petroleum industry in many
countries, particularly Muslim countries such as the Gulf
states, Iran, and others. The essence of these contracts
mirrors the simple model in which one party provides the
land and the other provides labor and equipment, with the
resulting yield shared proportionally.

2. Highway construction contracts, in which governments
provide the land and investment companies provide the
capital and labor; in return, the companies hold exclusive
rights to collect tolls for several years before returning the
road to the original owner.

3. BOT (Build—Operate—Transfer) contracts, where a
company or state constructs an airport or power station in
another country at its own expense, operates it for a set
number of years to recover costs and gain profit through
usage fees, then transfers it back to the state.

4. Mineral extraction contracts, such as those for gold,
phosphate, or iron, where compensation is a percentage of
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the extracted material.

All of these contracts realize the principle of al-ghunm bi al-
ghurm—*‘gain 1is justified only by bearing liability”—and they
resemble contracts permitted in the Shari'ah, even if in a more
regulated form. All such contracts inherently contain gharar and
jahalah, because the price is deferred and not guaranteed;
however, since they are founded upon extensive feasibility
studies, the degree of gharar present becomes the type tolerated
in contracts.

This is precisely the case with commercial insurance: it passed
through primitive stages until it reached a codified, regulated
form in which the responsibilities of each party are defined and
the avenues of dispute arising from uncertainty are significantly
reduced.

Just as the contracts of muzara'ah, musaqgah, or land-
development evolved into modern forms such as BOT, the
insurance contract likewise evolved. Both rely on financial risk-
taking to provide a future service and operate under organized
laws and effective regulations that mitigate the impact of gharar.

Indeed, we find that commercial insurance is less prone to
excessive uncertainty than exploration contracts—contracts
which some have classified as valid Islamic agreements—despite
the fact that many companies obtained exploration rights,
expended funds and effort, and either found nothing or
discovered only minimal quantities.

Thus, it is unreasonable for a jurist to remain confined to a
simplistic conception of a contract whose structure has
fundamentally changed and whose elements have been precisely
regulated, under the pretext that it still contains this or that form
of uncertainty—uncertainty long surpassed by time and actual
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practice.

What we have argued here is not limited to insurance alone; it
extends to numerous contracts that have evolved from their
simple forms into composite or codified models. The scope here
does not permit enumerating them.

Part Three: Refuting the Arguments of Those Who Prohibit
Commercial Insurance

Much has been written in contemporary jurisprudence declaring
commercial insurance forbidden. The arguments of the
prohibiting camp revolve around claims that insurance contains
gharar, jahalah, riba, and gambling. Their approaches vary from
strict formalism to caution against potential harms.

What is striking is that much of the literature advocating
prohibition merely repeats earlier statements, recycling
objections without critical examination. The result is that
prohibition has come to be treated almost as an unquestionable
axiom or decisive ruling, rather than a speculative juristic
opinion open to reassessment.

A juristic perspective that balances sound textual evidence, clear
reasoning, and the overarching maqasid of the Shari ‘ah makes it
evident that absolute prohibition rests on partial perceptions,
unstable analogies, and inconsistent distinctions between
contracts—marked by clear double standards and surprising
selectivity. This becomes especially apparent in the fact that
some jurists permit contracts containing the very forms of gharar
or jahdalah for which they prohibit commercial insurance, and in
those permitted contracts the uncertainty is often even greater.
Their justifications rely on overtly literal reasoning, such as
claiming a textual exception, dire need, tolerated uncertainty, or
prevailing custom.
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How often muftis distinct between similarities!
Such reasoning is false and baseless.

In what follows, we will analyze the objections raised by the
opponents, clarify their weaknesses and inconsistencies, compare
them with rulings in parallel areas of mu ‘amalat, and outline the
relevant Shari‘ah objectives.

First Objection: That Commercial Insurance Involves
Prohibited Gharar

Opponents argue that commercial insurance is impermissible
because it contains excessive gharar: one party pays a known
amount of money in exchange for a contingent obligation from
the other party to compensate for loss, while the amount of
compensation, its timing, or even its occurrence is unknown.

This is the primary and most frequently cited argument, based on
the hadith prohibiting sales involving gharar, mentioned earlier
in the chapter on gharar.

I will address this objection methodically:
First Response: The Jurisprudence of the Hadith

The hadith is narrated from Abt Hurayrah: “The Messenger of
Allah (peace and blessings be upon him) forbade the sale of
gharar.™

As previously discussed, the term gharar is a broad expression
encompassing several meanings, such as:

« Uncertainty regarding attributes, quantity, or the object
itself

! Muslim (1513), Aba Dawid (3376), al-Tirmidhi (1230), al-Nasa'1 (4518), Ibn
Majah (2194), and Musnad "Ahmad (7411).
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Uncertainty concerning outcome or consequence
Inability to deliver the subject-matter

What fluctuates between existence and non-existence
Any transaction involving substantial risk

Deception or inequitable loss

Thus, the term gharar in this hadith is abstract (mujmal) and
requires clarification, as is the case for every abstract term in
Islamic jurisprudence.

Moreover, it i1s a general term that could technically apply to
innumerable forms of transactions. Juristic analysis therefore
requires explaining the ambiguity, and determining the scope of
generality and specificity; otherwise the text becomes a sweeping
instrument of prohibition triggered by even the slightest
uncertainty.

Clarifying the abstractness occurred through two means:

1. Other types of sales that the Prophet (peace and blessings

be upon him) explicitly forbade and which relate to
gharar, such as the sale of pebbles, mulamasah,
munabadah, the sale of the non-existent, and others. These
function as clarifications of the general term.

The juristic efforts of scholars to define the type of gharar
intended and the cases to which the prohibition applies—a
matter over which significant disagreement exists, as
previously outlined.

The conclusion, which few would dispute, is that the hadith in its
wording alone does not define the concept of gharar. Because
the term is abstract, it requires juristic effort to determine its
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limits. Therefore, the hadith cannot serve as direct evidence to
prohibit a specific contract unless the type of gharar addressed
by the text is shown to apply to that contract.

Consequently, it is necessary to establish that insurance
constitutes a sale involving gharar in the sense prohibited by the
hadith before invoking the hadith; one cannot use the hadith
itself as proof that the contract is one of gharar, as this would be
circular reasoning.

Furthermore, gharar in the literature of jurisprudence and legal
theory is not an abstract general term. Its legal meaning must
consider:

 Its linguistic and contextual sense
« Its treatment in relevant texts
« Its boundaries as set by the jurists

o Its suitability for practical application to contemporary
contracts

Without this, the abstractness becomes a weapon that could
invalidate most forms of transactions—an ineffective and blunt
tool in the hands of those who prohibit.

As for the principle of generality: it is not reasonable in juristic
method for such a text to be treated as universally applicable;
such a reading would lead to prohibiting countless transactions
that involve any uncertainty, and would contradict other
established texts that permit contracts containing significant
gharar.

What aligns with sound juristic reasoning is that the statement,
“The Prophet forbade the sale of gharar,” is a case of a general
expression intended to apply to specific instances (‘amm urida
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bihi al-khusis), which differs from ‘amm makhsis (a general
term subsequently restricted by evidence).

The ‘amm subject to rakhsis (specification) is the term that is
intended to general in principle but is specified by another
evidence. This means that generality and encompassment of its
individuals are still applicable in wording but in in essence.

As for ‘amm wurida bihi al-khusiis, its encompassment of its
individuals is not intended in principle, neither in terms of the
wording nor the essence. However, it is a word encompassing
individuals that is limited to one or some of them. A clear
example is the phrase “al-nas” (the people) in the verse: “Those
to whom people [i.e., hypocrites] said, ‘Indeed, the people have
gathered against you.””! Although “the people” is a general term
in both mentions, it refers to a specific individual in the first
instance and a specific group in the second. Here, the rhetorical
generality serves stylistic purposes, not legal universality.

The gharar mentioned in the hadith cannot be general, as we
have stated, because the transmitted textual evidence
demonstrates the permissibility and lawfulness of many sales that
contain elements of gharar, as we illustrated in Chapter Two.
Therefore, the only remaining possibility is that this refers to a
specific type of gharar, even though it appears in a general form.
Determining this specific type is left to juristic reasoning (ijtihad)
due to the absence of any definitive designation.

Not only this:

The wording of the hadith — “He forbade the sale of gharar” —
appears in a genitive construction (idafah), in which gharar (a
verbal noun that may function adjectivally) is added to “sale”

! [Aal ‘Imran: 173].
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(bay ), which is also a verbal noun. Thus, is this an instance of
annexing the verbal noun to its own adjective (meaning: “the sale
described by gharar), or is it an annexation of the verbal noun
to its direct object (meaning: “the object of sale that is gharar™)?

In the first case, the focus is on the contract; in the second, the
focus 1s on the subject matter of the contract. This very ambiguity
was a cause of differing interpretations among the jurists, as we
noted earlier in Chapter Two of this study.

Based on all the above, we may conclude that the hadith
forbidding the sale of gharar is a text that is abstract in meaning,
general in form yet intended for specific cases, and constructed in
a manner open to multiple interpretations. Thus, it cannot be used
as proof for prohibiting every type of transaction involving
probability or uncertainty — including the commercial insurance
contract — nor can it be regarded as a decisive, unequivocal text
of prohibition. Although its chain of transmission is sound, its
indication is probabilistic. Therefore, relying solely on the
forbiddance of gharar to forbid commercial insurance is unsound
from a methodological juristic—usili perspective.

Second Response: Concerning the One Who Reported the
Prohibition

The hadith, as we mentioned, “The Messenger of Allah (peace
and blessings be upon him) forbade the sale of gharar,” is
narrated by Abii Hurayrah (may Allah show mercy to him). The
manner of narration does not explicitly indicate a prophetic
statement; rather, it is a report.

The question, therefore, arises: Is this a direct statement of the
Prophet (peace and blessings be upon him)?

Or is it Abi Hurayrah’s own inference based on other teachings
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he heard from the Prophet (peace and blessings be upon him)?

In Chapter Two, we listed several types of forbidden sales in
which the specific designation appears explicitly — such as the
prohibition of the sale of the unborn offspring (habl al-habalah).
These are textual designations, whether expressed as a command
(“I forbid you...”) or as a report (“He forbade...”), because the
terms used refer to clearly defined transactional forms.

However, in the case of Abii Hurayrah’s report, the prohibited
matter is abstract and general.

The more likely explanation is that this narration represents the
interpretive understanding of the Companion (may Allah show
mercy to him). This is to safeguard the prophetic office from
contradiction — for if the Prophet (peace and blessings be upon
him) had categorically forbidden “the sale of gharar,” how could
he simultaneously approve many transactions that contain
elements of uncertainty or probability?

Further evidence of this is that Abu Hurayrah’s narration also
mentions the sale of the pebble (bay" al-hasah) in conjunction
with gharar, as though giving an example of what he understood
gharar to be. The narration thus appears to follow a pattern of
“specifying the general” or “expanding the specific,” depending
on variant transmissions.

Accordingly, the forbiddance of gharar reflects Abii Hurayrah’s
understanding of the underlying cause present in the various
specific forbiddances that the Prophet (peace and blessings be
upon him) issued — many of which involve forms of gharar.

In this case, we are not comparing one textual proof to another;
rather, we are comparing a text to a Companion’s understanding.
And the latter carries only probabilistic indication.
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Someone may argue: “Why can it not be a direct prophetic
statement transmitted by Abi Hurayrah in meaning, as many
‘ahadith were?”

The answer:

It 1s possible. But what counters this possibility is that the
Prophet (peace and blessings be upon him) approved contracts
that none dispute contain elements of gharar — such as salam,
‘araya, and ju'alah, among others. Transactions in his time
routinely involved gharar — such as the sale of houses,
garments, manufactured goods, and similar items for which
certainty is unavailable except through apparent inspection.

So how could the Prophet (peace and blessings be upon him)
issue a general prohibition concerning a matter that, by nature,
cannot bear generalization — as the wording of the narration
seems to imply?

Third Response: Is There Gharar in the Insurance Contract?

Those who prohibit commercial insurance assert that it contains
gharar in four respects:

1. Uncertainty in existence:

The compensation in insurance is tied to the occurrence of
the risk — which may or may not exist — similar to
paying a price for a stray camel, which is invalid due to
uncertainty in existence.

2. Uncertainty in attainment:

The insured does not know whether he will ever receive
the compensation for which he paid premiums — likened
to buying fish in the water or birds in the air.

-262 -



3. Uncertainty in amount:

Neither party knows the amount each will receive until the
risk materializes.

4. Uncertainty in time:

The compensation is contingent upon a future risk, whose
timing is unknown.

The resolution issued by the International Islamic Figh Academy,
convened in Makkah in Sha'ban 1398 AH, states: “Commercial
insurance is one of the compensated financial contracts that
involve excessive gharar, because the insured cannot know at the
time of contract how much he will give or receive. He may pay
one or two premiums and then the catastrophe occurs, entitling
him to the full amount committed by the insurer. Or the
catastrophe may never occur, and he pays all the premiums
without receiving anything. Likewise, the insurer cannot
determine precisely what he will give or take regarding each
individual contract. And the Prophet (peace and blessings be
upon him) forbade the sale of gharar.”

Before addressing this claim, it is essential to note something
extremely important:

Whoever examines the chapters of transactions (mu ‘amalat) in
Islamic jurisprudence with a discerning eye realizes that finding a
contract entirely free of risk, probability, or uncertainty is nearly
impossible — indeed, it would be akin to a supernatural event.
Elements of risk, in their various degrees, exist in most
compensated transactions among people.

If the principle of absolute certainty or complete elimination of

! Figh al-Nawazil (3/276).
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risk were imposed upon contracts, or if excessive juristic caution
were adopted — leaving no room for probability — the whole
domain of transactions would collapse. Sales, contracts,
partnerships, lease agreements, and even marriage would be
invalidated, since all contain potential risks: sales may involve
hidden defects, leases may involve uncertainty of benefit,
partnerships involve fluctuation, and marriages may involve
changes of circumstances or failed compatibility.

Thus, the Shari‘ah adopts a method of balance — between
removing harm and facilitating transactions; between prohibiting
gharar and recognizing need and custom. The prohibited gharar
is only that which is excessive and leads to dispute — not every
conceivable uncertainty.

The Shari'ah deals with gharar in a flexible manner consistent
with the nature of human behavior, the nature of wealth, and the
nature of knowledge that unfolds over time.

This is the understanding of the jurists, including Ibn Taymiyyah
(may Allah be pleased with him), who sought to refine this
subject and prevent it from becoming a pretext for unwarranted
prohibitions.

Ibn Taymiyyah said: “The harm of gharar is less than that of
riba; therefore, it is permitted in matters where there is need for
. ”1

1t.

He also said: “The Lawgiver does not prohibit the types of sales
that people need merely because of a degree of gharar.”

Ibn al-Qayyim said concerning the sale of hidden items (bay " al-
mughayyabat): “And even if it is assumed that there is gharar in

! Al-Qawa‘id al-Naraniyyah, p. 172.
Majmi" al-Fatawa (29/227).
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it, it is a slight gharar that is overlooked in view of the public
interest which people cannot do without. Such gharar does not
necessitate prohibition. For the leasing of an animal, a house, or a
shop for a deferred period' is not devoid of gharar, because the
animal may die, or the house may collapse. Similarly, entering a
public bath, or drinking from the water carrier’s vessel is not
precisely measured, as people differ in usage. Likewise, salam
transactions, the sale of a large heap whose measure is unknown,
and the sale of eggs, pomegranates, melons, walnuts, almonds,
pistachios, and similar items that are never free of gharar—all of
this is tolerated. Not every gharar is a cause for prohibition.””

Ibn al-"Arabi said: “Ghabn (excessive inequity in price) is
unanimously prohibited, for it is a form of deceit which is
unlawful. But slight ghabn is unavoidable and therefore tolerated
in sales; for if we were to invalidate sales because of it, no sale
would ever be concluded.”

Al-Khattabi said: “As for selling walnuts in their shells, indeed it
involves gharar, but it is excused due to necessity. For if the
kernel were removed from its shell, it would quickly spoil and
become moldy.”*

Al-Shatib1 stated clearly that it is impossible to eliminate every
form of gharar, for doing so would lead to shutting the door of
sales entirely’. Al-Baji mentioned the same point’.

1‘4LA4usdndh,abﬁlusdna‘ah,abﬂluddrdh,andsdndhu;nusdndh:tolﬁﬁahhn
for the year. Among its uses: wa ‘amalahu musanah wa ista’jarahu musanah —
“He employed him with musanah and hired him with musanah.” (Lisan al-
Arab, 14/405, entry: sanuw).

Zad al-Ma‘ad (5/727).

’Ahkam al-Qur’an (4/261).

Ma‘alim al-Sunan (3/84).

Al-Muwafaqat (2/26).

D AW
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Al-Nawawi said: “If there is a need to engage in a transaction
that involves gharar, and it cannot be avoided except with
hardship, or if the gharar is insignificant, the sale is
permissible.””

Dr. al-Siddiq al-Darir states: “For gharar to affect the validity of
a contract, it must be in a contract that people are not in need of.
But if there is a need for the contract, then gharar does not affect
it, regardless of the nature of the gharar or the contract. For all
contracts were legislated due to people’s need for them.”

We now return to discussing gharar in the commercial insurance
contract.

The opponents claim that gharar in commercial insurance lies in
the occurrence of the insured event, the compensation, and the
term.

To refute this claim, we will address these elements in order:

1. The Claim of Gharar in Occurrence (the Realization of the
Subject-Matter of the Contract)

They say that the policyholder may pay premiums and the risk
may never occur; or he may pay only one premium and the risk
occurs, receiving compensation far exceeding what he paid.

I respond:

a. Anyone who examines the contracts permitted by the Shari'ah
finds that some involve subject-matter that is certain in
occurrence, while others involve subject-matter that is merely
probable.

! Al-Muntaqa Sharh al-Muwatta’ (5/41).
Al-Majmii® by al-Nawawi (9/311).
Al-Gharar wa "Atharuh f1 al-"Uqad, p. 599.
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From the first category:

Selling a present item, or contracting for a known benefit in
exchange for a known price—these involve certainty of
occurrence.

From the second category: contracts that involve probability of
occurrence, such as the contract of ju ‘alah.

When the offeror says, “Whoever finds my lost property will
receive one hundred dirhams,” the worker exerts effort, time, and
money for something uncertain, which may or may not occur.

This is a contract based on a probable future event.

Whoever distinguishes between it and insurance contracts based
on risk creates a contradiction, for both are contracts over a
potential future compensation in exchange for a present
obligation.

Similarly, muzara‘ah and musdaqah: there is no compensation at
the time of contracting, nor any guarantee of yield after the work
1s done. This applies to all future-oriented contracts.

Also, the share of the mujahid in the path of Allah is uncertain:
he may live and receive his portion of the spoils, or he may die
and receive nothing despite contributing to victory. The army as a
whole may or may not obtain spoils. Yet no scholar has ever
described the contract of spoils as gharar.

Someone may say: “Yes, these contracts involve uncertainty, but
they were permitted as exceptions to the general rule of
analogical reasoning due to need and benefit.”

Even though we reject the characterization of these as exceptions,
we still respond:
The same need and the same public benefit exist in commercial
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insurance—indeed, they are stronger. Commercial insurance is
regulated by governing laws, actuarial calculations, and
widespread social and economic need. Thus, it shares the same
reasoning of permissibility.

b. The opponents’ portrayal of commercial insurance as involving
gharar in the occurrence of the subject-matter is an inaccurate
depiction.

Their claim arises from examining only one aspect—the
possibility of the insured risk occurring—while ignoring the
central benefit of the contract:

The benefit of security, psychological assurance, and social
protection.

The insured person does not only purchase future compensation.
He purchases present tranquility regarding potential future
risks—a recognized benefit in Shari ‘ah.

Contracts such as agency with remuneration, suretyship for a fee,
security services, and others are based on similar benefits.

In modern human life, contracting for security has become a
fundamental necessity.

Here are practical examples:
1. Antivirus subscriptions:

The subscriber pays an annual fee against a potential
threat—an ijarah for a probable benefit.

2. Maintenance contracts:

Large companies sign with maintenance firms to repair or
service equipment for a monthly fee—an ijarah based on
an unknown, probabilistic benefit.
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3. Home security and alarm systems:

A monthly payment for electronic monitoring against
potential risk—identical in structure to insurance.

4. Roadside Assistance services:

An annual or monthly fee for help if a contingent road
hazard occurs.

5. Shipping-subscription services (e.g., Amazon Prime):

Paying a fixed yearly or monthly amount in exchange for
potential exemption from shipping costs.

In all these examples, and countless others, the benefit is
uncertain, and the compensation is prepaid—yet the contracts are
valid and dominate modern economic life.

Should proponents of prohibition declare all these contracts
unlawful and thereby cripple people’s livelihoods?

If these contracts are not invalid due to gharar—despite
uncertainty—then commercial insurance cannot be invalidated
merely because compensation depends on the occurrence of risk.

The criterion is realization of benefit, not realization of risk.
c. Regarding the effect of probabilistic occurrence on the insurer:

The probability in insurance is not a flaw in the contract; it is its
very foundation. Insurance companies operate by aggregating
individual risks within a cooperative statistical system. By means
of actuarial data and probability models, they know—with
dominant statistical certainty—that only a limited number of
policyholders will experience the insured event. Premiums are
calculated based on these probabilities.

If we consider the impact of the probability of collection upon
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insurance companies, we find that it appears in three dimensions:
1. Financial risk:

An insurer may at times be required to pay a very large
compensation to a single policyholder in return for a relatively
small premium. Yet this possibility is distributed across the
collective—similar to cooperative insurance, or Islamic banks
when absorbing investment risks, or sharecropping contracts in
cases of weather-related risks, or shipping companies in cases of
damage. All such risks only fully materialize in rare
circumstances and do not override what is normative in custom.

2. Profit and loss:

Insurance companies do not profit from each individual policy in
isolation. Rather, they profit from the aggregate difference
between collected premiums and compensation payouts. Every
company manages risk through reserves, reinsurance, repricing,
and investment activity.

3. Commutative fairness:

Some policyholders may receive more in compensation than
what they paid in premiums. However, this occurs in any
cooperative or participatory system and lies at the heart of
commerce itself. No merchant sells goods at the exact price he
bought them, for that would be barter rather than sale. This
differential exists in every form of insurance—cooperative and
social—and has never been treated as a cause for prohibition.

Accordingly, the issue of gharar (uncertainty) in collection does
not invalidate the contract unless the uncertainty is inherently
dispute-generating by its nature—such as a level of vagueness
that leads to contention—or involves excessive unfairness
resembling the sale of non-existent goods. If both parties consent
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to it and it is established by prevailing custom, it does not corrupt
the agreement.

2. The Claim of Gharar in the Compensation

The prohibitionists argue that the insurance contract involves
gharar in the compensation: the policyholder pays a fixed,
known premium, while the compensation he may receive is
unknown. Thus, it would be a commutative financial exchange
between a known payment and an unknown return—an excessive
gharar that invalidates the contract.

I respond:

A. Certain types of insurance must first be excluded from this
objection—namely those in which the compensation amount is
specified in advance such that its uncertainty is eliminated.
Examples include life-insurance policies in which the payout
upon death is fixed; endowment-type policies where the insurer
returns the total premiums paid if the policyholder survives to a
specified date; elements of accident insurance that stipulate a
predetermined payout in cases of death, loss of limbs, or partial
or total disability; homeowner’s insurance in cases of total loss
(Total Damage), where the compensation is fixed at a pre-agreed
amount.

In all these and their analogues, the compensation is known in
amount; only the condition for collection remains uncertain.
Therefore, such cases lie outside the scope of dispute regarding
this particular objection.

B. As for the remaining forms of insurance in which the
compensation is determined by evaluating the nature and extent
of the risk, the objection still does not hold for the following
reasons:
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1. Commercial insurance contracts set an upper limit for the
compensation that may be paid for the covered risk.

For example, in health insurance, a yearly cap for medical
procedures, pharmaceuticals, and administrative costs 1is
established. Even if the policyholder does not always reach this
ceiling, the maximum compensation remains contractually linked
to it.

2. These contracts also employ the criterion of market value—a
principle of fairness and equilibrium. Market value is the worth
of the insured property at the time the risk occurs. Because
market values fluctuate, specifying a fixed compensation
regardless of market changes may harm one party.

Relying on market value achieves:

« Fair valuation: determination of compensation by neutral,
standardized measures reflecting depreciation, aging,
market conditions, and actual damage;

« Prevention of unfairness: neither party independently
dictates the valuation, thus minimizing uncertainty;

« Commutative justice: the insurer neither wrongs nor is
wronged, and the policyholder receives precisely what is
due.

This principle appears in several areas of Islamic jurisprudence,
including the chapter of guarantees (damanat), and even in
expiations for violations during pilgrimage, such as the expiation
for killing game: “as judged by two just men among you as an
offering [to Allah] delivered to the Ka'bah, or an expiation: the
feeding of needy people or the equivalent of that.”!

! [Al-Ma’idah: 95].
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3. Insurance companies also specify the attribute of
compensation in detail, thereby eliminating uncertainty in its
nature. For example, accident insurance differentiates between
compensation for medical treatment, vehicle repair, or
reconstruction of property.

Thus, the compensation in insurance is not unknown in its nature
or contractual commitment—even if its exact amount varies in
some cases.

C. Islamic Shari‘ah has permitted contracts in which neither
party can predetermine, with fixed certainty, the exact amount
exchanged by both sides. A prime example is the muwdalah
contract mentioned earlier, in which:

« neither party knows in advance the precise amount he will
give or receive, for liability for restitution and blood-
money arises only when injury occurs, and inheritance
occurs only upon death, and no one knows the exact estate
the deceased will leave;

« either party may end up giving without receiving.

Since the Shari'ah did not prohibit muwalah despite containing
vagueness and uncertainty—because it is customary and achieves
mutual aid and public benefit—commercial insurance, which is
far more regulated, transparent, and contractually defined, is even
more deserving of permissibility from this perspective.

3. The claim of gharar (uncertainty) in the term (duration):
The prohibitionists say: The insurance contract contains gharar
in its term because the time of the occurrence of the risk is
unknown and part of the unseen. One does not know when an
accident, 1llness, or death will occur. Since entitlement to
indemnity is contingent on that term, the time at which indemnity
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becomes due is therefore unknown.
I respond:

I begin with a subtle jurisprudential point from the field of acts of
worship. The Prophet (peace and blessings be upon him) used to
fast the day of “Ashira’. In the year of his passing (peace and
blessings be upon him), it was said to him that the Jews and
Christians venerate that day. So, he (peace and blessings be upon
him) said: “If I remain alive until next year—God willing—we
will fast the ninth day as well.” Ibn "Abbas said: “But the next
year did not come before the Messenger of Allah (peace and
blessings be upon him) passed away.””

The majority of scholars considered fasting the ninth and tenth to
be recommended; some even held that this is the Sunnah. Yet the
Prophet (peace and blessings be upon him) tied the act to
remaining alive until a term that was unknown in occurrence.

The act, therefore, was contingent upon an unknown term and
dependent upon an uncertain condition. Despite that, the
vagueness of the term and the conditional nature of the act did
not invalidate it nor prevent its legal effect. Some scholars even
considered the very intention of the Prophet (peace and blessings
be upon him) to constitute a Sunnah for whoever reaches that
term.

In jurisprudence—especially in the chapter of binding
obligations—there are many parallel examples. Most vows
(nudhiir) relate to events with unknown timing, yet these vows
are legally valid. Shall we then nullify every vow whose term is
not fixed to a specific day or hour?

As for the discussion with those who prohibit insurance, it is

! Sahih Muslim (1134).
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quite simple. The subject matter of the contract is not the term
but the risk itself. The term is not the object of the contract;
rather, it is a condition for entitlement—just as delivery is a
condition for entitlement to maintenance in marriage according to
the majority, although delivery has no fixed term.

Islamic Shari’ah has permitted compensation even when tied to
an undefined term, such as:

1. The contract of ju ‘alah (reward):

The time of the reward becoming due is unknown, for it depends
on fulfilling a condition.

2. The muwalah contract:

Neither of the two compensations is known beforehand because
both depend on an event whose occurrence is unknown at the
time of contracting.

3. The binding promise according to the Malikis and others:

This may involve a promise to bear a future loss whose term is
unknown, and fulfillment becomes obligatory—according to
those who hold this view—when the promisor is capable. This is
a position among the Malikis and one view among the Hanbalis.
The Hanafis obligated such a promise when linked to a future
occurrence.

Al-Hamaw1 said: “His statement—meaning the author—that a
promise is not binding unless it is made contingent [upon a future
event]. Some scholars explained: This is because when it is
contingent, it indicates a form of commitment, such as saying: If
I recover, I will perform Hajj—then he recovers, so it becomes
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binding.”"

Al-Qaraft said: “Sahniin held that what becomes binding from
promises are statements such as: Demolish your house and I will
lend you what you rebuild it with, or Go to Hajj and I will lend
you, or Buy such-and-such, or Marry a woman and I will lend
you, because you admitted him into that matter by your
promise.”

All the cases Sahnun obligates involve unknown terms. If the
person returns a year later and says: “I am going to perform
Hajj,” then fulfillment is obligatory for them so long as the
promise was not time-limited.

4. Deferring the dowry with an open-ended term:

If the husband stipulates deferring the dower without specifying a
fixed date, the majority deemed the contract valid. They differed
as to when the dower becomes due: some Hanafis, Malikis, and
Hanbalis® held that it is due only at death or separation—this was
the view preferred by Ibn Taymiyyah®.

The apparent position of the Hanafis is that she may demand it
immediately”’.

Yet in all cases, the vagueness of the term does not invalidate the
marriage contract, which is undoubtedly one of the most
consequential commutative contracts, as it permits intimate
relations that are otherwise prohibited.

From all the above, I say:

; Ghamz ‘Uyiin al-Basa’ir (3/237).

; Al-Furiiq by al-Qaraft (4/47).

4 Bada’i® al-Sana’i’ (2/288), Minah al-Jalil (3/422), and al-"Insaf (8/244).
s Majmi" al-Fatawa (32/196).

Bada’i® al-Sana’i’ (2/288).
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The claim that commercial insurance is invalid due to the
presence of gharar in the term, in the entitlement, or in the
compensation is an imprecise claim.

Rational analysis refutes it, analogy dismantles it, empirical
reality contradicts it, and the permissibility of many analogous
contracts in jurisprudence undermines it—contracts in which
such characteristics are tolerated.

Commercial insurance is a contract with well-defined conditions,
documented clauses, consistent with rational custom, achieving
valid interests, and preventing actual harms. Thus, it cannot be
prohibited merely due to elements of gharar whose equivalents
are overlooked in other contracts. Indeed, it is more deserving of
permissibility because of its clarity, regulation, and public and
private benefit.

I conclude this point by noting that those who prohibit
commercial insurance have overlooked these elements when they
approved cooperative or social insurance—even though these
contain the same triad of uncertainties—while being less
regulated than commercial insurance, as they rely on customary
agreements among organizers rather than state legislation.

Their attempt to differentiate on the grounds that cooperative
isurance 1s based on donation, and therefore can tolerate such
gharar, 1s unconvincing for two reasons:

First: The majority of jurists do not differentiate between the
legal effect of gharar in gratuitous contracts and commutative
contracts; they give it the same ruling, as noted in the second
chapter.

Second: The claim that cooperative insurance is based on
donation is invalid—we have already discussed this. It is in
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reality a commutative financial contract; only its administrative
structure differs.

Fourth Response: The possibility of gharar in commercial
insurance does not normally lead to dispute.

When examining the impact of gharar in contracts, it is essential
to distinguish between uncertainty that is inherently defective
(‘ayb dhati) and uncertainty that leads to conflict (‘ayb mufdi).
This distinction has direct implications for the juristic ruling on
contracts.

1. The Intrinsic Defect (forbiddance for the object itself):

It is that which is a prohibited attribute in and of itself — such as
intoxication in beverages, impurity in foodstuffs, or harm in
actions. These are essential qualities inherent to the object,
leading to prohibition absolutely, whether harm actually occurs
or not. For instance, someone may drink an intoxicant without
reaching the level of drunkenness, or eat something impure
without being harmed. The mere inherent attribute is sufficient to
invalidate or forbid the contract.

2. The Consequential Defect (forbiddance due to outcome):

This refers to an attribute that is prohibited because of what it
may lead to, such as riba (usury). Riba is an increase that can
resemble sale in appearance, yet it is prohibited because it leads
to exploitation and to consuming wealth unjustly.

Gharar 1s not an intrinsic defect, because complete knowledge
and certainty are not inherent to transactions and worldly objects.
Gharar 1s an attribute commonly present in most sales —
sometimes leading to harm, and sometimes not.

For this reason, gharar was permitted by many jurists in various
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matters, such as:

Contracts of donation, like gifts.

Gharar in what is subordinate, such as selling fruit with its
palm tree, or a fetus with its mother.

Situations where the contract is not a pure financial
exchange — such as the marriage contract — because it is
founded upon other considerations more important than
mere exchange.

When we examine the outcomes of gharar that make it
prohibited, they manifest in two matters:

1.

The possibility of dispute, which leads to corruption of
social order.

Consuming people’s wealth unjustly, which leads to
oppression.

All the reasons mentioned by jurists and scholars of magasid for
prohibiting gharar, despite their varied expressions, ultimately
return to these two foundational principles.

When we apply these two principles — dispute that leads to
corruption, and unjust consumption of wealth that leads to
oppression — to commercial insurance in its modern form, we do
not find a valid point of entry for either one of them. This is due
to several considerations:

Insurance contracts today are documented, written, and
detailed in their conditions.

The policy precisely defines the nature of the risk, and the
conditions and limits of compensation.

Companies are bound by mandatory laws and supervisory

-279 -



authorities, preventing fraud and manipulation.

« Mutual consent between the parties is established, based
on knowledge and clarity, not on illusion or concealment.

o The compensation — i.e., the premiums — is paid in
exchange for a real coverage of risk, which is a service
recognized both rationally and legally.

« The compensation fund is distributed across a large
number of contributors, preventing the possibility of
gambling between two individual financial liabilities.

Someone might say: These safeguards did not prevent some
disputes from arising, sometimes escalating to litigation.

I reply:

Insurance is a type of sale and a contract of financial exchange —
even though it contains an element of mutual support. Its
situation is similar to many exchange contracts that allow for the
possibility of dispute. However, disputes in commercial
insurance most often arise from incidental factors, not from the
nature of the contract itself, such as:

o Weak drafting in some policies.

« Poor damage assessment by experts.

« Delay by the company in paying compensation.

« The policyholder’s unawareness of certain conditions.

« The policyholder lying in some of the information
provided.

o Fabrication of the risk.

All of these are external factors unrelated to the pillars of the
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contract — offer, acceptance, and compensation. They are
incidental issues that occur in every type of contract: sales,
leasing, contracting, mudarabah, sharecropping, and others. No
jurist invalidates a contract because of such incidental issues;
rather, they are matters resolvable through arbitration or law.

Fifth Response: The Danger of Overextending Forbiddance
on the Basis of Gharar

Invalidating commercial insurance on the grounds of gharar,
while it is a documented, organized contract widely used among
rational people and serves major interests, opens the door to
prohibiting numerous contemporary contracts that involve
elements of uncertainty, probability, or future estimation — many
of which are deeply embedded in people’s daily lives. Among
them:

1. Maintenance contracts for devices (individual or
corporate), where a subscription is paid in return for
guaranteed repair, despite uncertainty about whether the
risk will occur.

2. Subscriptions to preventive security services, such as
antivirus protection or cybersecurity — an industry that
now underpins nearly all aspects of human life: power
plants, transportation systems, telecommunications,
emergency services, police operations, etc. These too
involve subscriptions paid for potential future risks and
threats not yet realized.

3. Venture capital contracts, which are built on the possibility
of success or failure, and whose returns are unknown until
a future time.

4. Contracts for expected municipal or public services, such
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as garbage collection. These involve uncertainty
concerning service quantity and timing, since people vary
in how much waste they produce, and circumstances such
as travel, weather, or equipment malfunction affect service
delivery. Likewise, snow-removal contracts in regions with
unpredictable snowfall, which are essential for hospitals,
schools, emergency services, fire departments, and
individual households. The gharar in these contracts may
be in occurrence, amount, or timing, yet it is unreasonable
to expect societies to rely solely on spontaneous individual
ability when risks materialize.

5. Agricultural protection contracts, undertaken by large
companies on behalf of farms or even entire countries,
involving control of harmful pests — a highly uncertain
matter in occurrence, amount, and timing, yet vital for
protecting national agricultural output.

6. Open-service subscriptions, such as fixed monthly fees for
car-parking services or car-washing services. These are
based on a fixed payment in exchange for an open, user-
determined service: one may use the parking spot multiple
times daily or not at all, and the client does not own that
specific spot in any sense. The benefit sold is a shared,
non-specific utility.

7. Open-buffet restaurants, where the customer pays a fixed
amount in advance for unrestricted access to food and
drink, with no determined quantity or time of
consumption.

These contracts, and many others like them, all contain degrees
of gharar, jahdlah, and probability. Yet people depend on them in
their livelihoods, and life cannot function without them. In fact,
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many are tied to major public interests. Declaring them forbidden
or invalid because of gharar or jahalah contradicts the spirit of
the Shari'ah, its objectives of ease and removal of hardship, the
preservation of wealth, life, and honor, and its aim of facilitating
the development of the earth and stabilizing human civilization.

Assuming the existence of complete certainty in financial
transactions is a type of impossibility — like grasping a handful
of northern wind. Demanding that modern contracts, including
commercial insurance, be free from any possibility of gharar or
jahalah is an idealistic, imaginary claim that exists only in
abstract theorization. We must affirm that predominant
probability (al-zann al-ghalib) in transactions stands in the place
of certainty in worship.

Absolute or near-absolute certainty is neither realistic nor a
required objective of the Shari‘ah. What is intended is the
regulation of gharar and restricting its effect so that it does not
lead to dispute or oppression — not eliminating it entirely, for
such elimination is impossible, does not occur, and is not
required in the first place.

If those who prohibit every contract containing gharar in its
outcome were consistent, they would be obliged to forbid
doctors’ fees, since doctors cannot guarantee healing — which is
the objective of the contract, not merely their time. They would
also have to forbid the marriage contract, because both counter-
values and their necessary consequences involve uncertainty: the
benefit of intimacy is uncertain, and the fulfillment of financial
maintenance is uncertain.

Sixth Response: The Participatory Nature of the Insurance
Contract

When we examine financial contracts based on exchange, we
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find that they fall into three categories:
1. Pure financial exchange, such as most sales and leases.

2. Financial exchange for the purpose of facilitation, such as
loans.

3. Participatory financial exchange, such as sharecropping
(muzara'ah), irrigation partnerships (musaqah), profit-
sharing partnerships (mudarabah), and all forms of profit-
sharing contracts.

Equalizing these types in terms of their requirements contradicts
the nature of the Shari‘ah and its objectives, and is not what the
Lawgiver intended.

For this reason, the Lawgiver differentiated between the
conditions of immediate exchange contracts — such as selling a
garment for money, or dates for something else — and those of
exchanging a present item for a deferred one, such as in salam,
due to the participatory nature involved in the latter.

Considering the difference between pure exchange and
participatory exchange is not limited to cases where a debt is
exchanged for a tangible object, or a tangible for a tangible, or a
debt for a debt. It is also considered in matters of labor done for
compensation. Ibn Taymiyyah classified such labor into three

typesl:
1. Work that 1s intended, known, and able to be delivered —
this 1s the binding lease.

2. Work that is intended but unknown or involves gharar —
this 1s ju ‘alah (contingent reward).

! Majma* al-Fatawa (20/506) et seq.
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3. Work not intended for financial compensation — this 1is
muddrabah (profit-sharing partnership).

Ibn Taymiyyah distinguished between the first type and the other
two, saying: “Those who said that mudarabah, musaqdah, and
muzara ‘ah contradict analogy assumed that these contracts are of
the same type as leasing, for they involve labor in exchange for
compensation. In leasing, both the compensation and the work
must be known. When they saw that the work in these contracts
1s unknown, and that the profit is unknown, they said these
contracts contradict analogy. This is their error. For these
contracts belong to the category of partnerships, not the category
of specific exchanges in which knowledge of both counter-values
is required. Partnerships are a different category from exchange,
even if they share some qualities, and profit-sharing is a different
category from specific exchanges, even if it shares some
characteristics — which led some jurists to think it is a sale
requiring the specific conditions of sale.”

Ibn Taymiyyah also provided a practical example of what may be
considered a pure financial exchange or what may be treated as
participatory exchange. He said: “From this type is when a
reward is given to a doctor for the healing of the patient — this is
permitted. As when the companions of the Prophet (peace and
blessings be upon him) were given a flock in return for healing
the leader of the tribe, and one of them performed rugyah until he
was cured, so they took the flock. The reward was for the
healing, not for the recitation. But if a doctor were hired through
a binding lease for the healing itself, it would not be permitted,
because healing is not in his power — Allah may cause healing

! Ibid. (20/506).
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1
or may not.”

As for contracts based on participatory exchange, the Shari'ah
has shown greater leniency because the risk is distributed. It thus
tolerated the uncertainty and vagueness involved.

In a muzara ‘ah contract, risk is shared between the landowner
and the worker.

In a mudarabah partnership, risk is shared between the capital
owner and the worker.

Ibn Taymiyyah even regarded risk-sharing in partnership
contracts as the height of justice. He said: “Whoever reflects
properly will know that muzara ‘ah 1s farther from oppression and
gambling than leasing for a fixed, guaranteed rent. For the tenant
seeks the benefit of the crop that may or may not grow. If he is
obligated to pay rent while the crop — which is the very benefit
he seeks — may not grow, then one party gains his objective
while the other does not. But in muzara‘ah, if the crop grows,
both share it, and if nothing grows, both share the loss. Thus,
neither party obtains his full benefit while the other does not.
This 1s closer to justice and farther from oppression than
leasing.””

Applying this to insurance generally — including commercial
insurance — we find that it is definitively a participatory
exchange contract, not a pure exchange. An insurance contract
essentially gathers resources from a group of subscribers to face
potential risks that may affect some of them. Each subscriber
contributes his share to a collective pool, and compensations are
then paid to those affected according to agreed-upon conditions.

! Majmi* al-Fatawa (20/507).
Majmi’ al-Fatawa (20/509-510).
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This structure makes insurance closer in nature to partnership
contracts recognized in Islamic jurisprudence — such as
mudarabah and muzdra‘ah — than to pure exchange contracts
like sale or lease.

The gharar involved in participatory contracts — whether related
to the amount of yield or the occurrence of risk — is tolerated
because it is inherent to the cooperative nature of the contract and
not intended for its own sake. For this reason, the gharar in
commercial insurance is not suitable as evidence for invalidating
it, nor is it a corrupting form of gharar. Rather, it is secondary
gharar within a participatory transaction based on cooperation
and sharing of profit and loss — something Islamic jurisprudence
has affirmed in analogous situations.

Seventh Response: Risk in the Insurance Contract Is Equally
Distributed

This is an important distinction between contracts containing
gharar and jahalah that are permitted and those that are not. For
example, the sale of fish in water is not allowed because the risk
there is unequal. While the buyer provides payment immediately,
the item sold is unknown, and its existence is conditional upon
risk; this constitutes consuming people’s wealth unjustly and
invites dispute.

In contrast, in muzara ‘ah, risk is evenly distributed between the
landowner and the worker. This i1s the same in insurance: the
premium corresponds to the compensation, security corresponds
to gain, and risk rests upon both parties.

Likewise, in mudarabah: labor corresponds to profit, capital
corresponds to loss, and risk is shared between both parties.

Inequality of risk is one of the main reasons for prohibition in
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gharar-based sales: one contracting party enters the agreement
with a high likelihood of gain, while the other enters a gamble
with greater likelihood of loss. This imbalance opens the door to
oppression and consuming wealth unjustly.

In conclusion, I say: declaring commercial insurance prohibited
due to the possibility of gharar or jahalah is a claim involving
legal overreach — a claim not free from refutation both legally
and rationally. It creates unjustified distinctions between
analogous cases, without evidence, and is based on conjecture.
The gharar present in insurance is neutralized by regulation and
clarity, and it is similar to that which the Shari‘'ah has permitted
in comparable cases.

Basing prohibition upon such a possibility undermines
recognized objectives and outweighing public interests, and
restricts what the Shari‘ah has expanded regarding means of
preserving wealth, life, and property. It contradicts the spirit of
the Shari‘ah and its universal principles in the domain of
transactions.

Second Objection: That the insurance contract includes
prohibited gambling

Some of those who prohibit commercial insurance argue that the
insurance contract contains a form of gambling and wagering.
They say that both parties to the contract—the policyholder and
the insurer—stand before an event whose occurrence is
unknown. If the event occurs, one party profits while the other
loses; and if it does not occur, the opposite happens: the second
party profits while the first loses. They claim that this is the very
essence of maysir (gambling), which the Shari‘ah has forbidden,
for it is based on risking both parties’ wealth on a future
uncertain matter, with one party taking the full gain if the
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condition is met, and the other losing what he paid without
compensation. This, they assert, is the reality of commercial
insurance: one party only profits by the loss of the other, and the
contract establishes an obligation suspended on an unknown risk.

The truth is: although those who prohibit commercial insurance
agree that it includes forbidden gharar (uncertainty), they do not
all agree that it includes gambling. Dr. Al-Siddiq al-Darir, for
example, affirms the presence of gharar but denies that insurance
constitutes gambling, saying: “I believe that the reality of
insurance differs from the reality of gambling in both Shari‘ah
and law, even though both contain gharar.”

The truth is that anyone who examines the insurance contract—
as defined by legal statutes and its regulatory principles—will
know the difference between insurance and gambling. I will
mention here the most important differences recognized by
practitioners:

1. Difference in purpose and function

Insurance, according to the governing law, is a contract based on
cooperation among policyholders, by distributing risks over the
collective pool of participants.

Thus, functionally, it is a participatory contract. And in terms of
purpose, it is cooperative. As for gambling, it differs both in
function and purpose. In function, it is a contract of play and
risk-taking. In purpose, it is a contract meant for profit.

2. Nature of the risk

The insured risk in commercial insurance differs fundamentally
from the risk in gambling. In gambling, the risk is created by the

! Al-Gharar wa "Atharuh f1 al-"Uqud, p. 648.
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gamblers; they intentionally bring it into existence. In insurance,
it 1s a decreed future risk, not sought by any party. The
policyholder does not seek illness, death, car accidents, the
destruction of his house, or any other insured danger; nor does
the insurance company.

But in gambling, each party strives to create the risk.
3. Absence of adversarial competition

In gambling, the risk is unequal and adversarial: each party hopes
for complete profit at the expense of the other, with no ongoing
exchange of benefits.

In insurance, the risk is distributed equally among all parties. The
policyholder pays the premium for the insurer’s commitment to
cover risk. The company pays compensation but receives the
premiums.

4. Existence of legitimate consideration

Gambling is based on pure risk with no service, effort, or item of
value offered. Insurance, however, offers real services, including
security and peace of mind (as previously discussed and its
importance in modern times), management of premiums, bearing
financial liability when the risk occurs, technical support and
legal representation, and other services explicitly stated in the
insurance policy.

For example, in health insurance, the insurer verifies invoices,
evaluates the treatment, and determines the proper cost and
medication. In home and property accidents, the insurer provides
temporary housing and protects belongings. In the case of death,
the company contacts the heirs and executes the policy. All these
are functions outside the risk itself.
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5. Legal regulation

Gambling agreements are typically informal arrangements
outside legal frameworks, lacking structured regulation. They are
also criminalized in many regions.

Insurance contracts, however, because they provide a genuine
service and economic benefit, are subject to strict legal and
technical regulations that define obligations and compensation
mechanisms. This prevents the injustice and disputes inherent in
gambling—disputes the Qur’an refers to as producing ‘“‘enmity
and hatred.” Although this is a wisdom and not a juristic cause, it
does not apply to insurance.

6. Those who prohibit commercial insurance permit
cooperative and social insurance despite containing the same
alleged ‘“gambling element”’

Those who prohibit commercial insurance but permit cooperative
or social insurance imply—according to their logic—that
gambling is forbidden in exchange contracts but permitted in
donation-based contracts. This is incorrect for several reasons:

A. Donation does not change the nature of probability

The probabilistic nature and the exchange of non-guaranteed
benefits exists in both types. Donation does not change the fact
that compensation is being paid in exchange for premiums;
otherwise, it would be available even to non-members.

If merely phrasing the contract as a “donation” were enough to
remove the suspicion of gambling, then commercial insurance
could simply be drafted as a donation contract—yet they still
forbid it.
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B. The “donation” in cooperative insurance is not a pure
donation

As previously explained, it is closer in contemporary practice to
probabilistic exchange than to absolute charity.

C. The effective cause by which they deemed commercial
insurance gambling exists in cooperative insurance as well

In both, a party may take more than what he contributed without
work.

D. Profit is not a condition of gambling

Mere profit does not create gambling. Evidence: the issue of
entering a third horse in a race between two horses'. The profit
must occur for one of the three.

‘Awn al-Ma 'bud explains: “In Sharh al-Sunnah: In horse races, if
the prize comes from the ruler or a third party, it is permissible. If
it is between the two competitors, it is only permissible. If one of
the horsemen wins, they deserve the prize. If the prize is made by
one of the two horsemen and one said to the other: if you win,
you will have such and such from me, and if I win, I will have
nothing from you, it is also permissible. If the other wins, they
deserve the stipulated subject matter. However, if the money is
introduced by both parties and each one of them said to the other:
if you win, you will have such and such from me, and if I win, I

! The hadith was narrated by Ahmad (10557), Abt Dawtd (2579), Ibn Majah
(2876), and others, from Abt Hurayrah, who said that the Prophet (peace and
blessings be upon him) said: "Whoever enters a horse between two horses while
he is not certain it will win is not engaging in gambling. But whoever enters a
horse between two horses while he is certain it will win, then that is gambling."
The meaning of the Aadith is that gambling is nullified if a third party enters the
competition without contributing a share to the risk, even if the possibilities of
winning exist.
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will have such and such from you, then it is not permissible
except with a ‘muhallil’ (third competitor). The muhallil enters
between them. The muhallil then takes the offered items if wins,
and is not obligated to give anything if loses.

It is named muhallil because it validates the taking of money by
the winner. This role casts the contract outside the scope of
gambling because the latter involves a reluctance between gain
and loss, which is removed by the participation of a third-party.

Then, if the muhallil arrives first, followed by the two
competitors together or one after the other, the muhallil takes
both stakes. But if the two competitors arrive together first, then
the muhallil arrives afterward, no one receives anything. And if
one of the two competitors arrives first, then the muhallil and the
second competitor arrive—whether together or one after the
other—the first competitor secures his own stake and takes the
stake of the second competitor.

And if the muhallil and one of the two competitors arrive
together, followed by the second competitor arriving later as a
“musallt’ (i.e., following behind), then the two who arrived
together take their respective stakes.””

The objection raised by those who prohibit commercial insurance
on the grounds that the company makes a profit has no
connection to the essence of gambling. This is because gambling
may occur between two parties without a neutral third party
(muhallil), in which one of them wins, and in that case it is
unlawful. And it may occur between two parties with a neutral
third party, and one of them wins, and in that case it is lawful.
Thus, profit itself is not the issue; rather, the manner of earning it
1s what matters.

! Awn al-Ma'bad (7/176).
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7. The Shari'ah forbade gambling not merely for financial
reasons but for moral and social reasons

These include creating enmity and hatred, distracting from
remembrance of Allah. These are inherent in gambling but absent
in commercial insurance. The policyholder does not hate the
msurer if no loss occurs, nor does the insurer hate the
policyholder for receiving compensation. It is a service process
benefiting both sides.

For this reason, Abii ‘Ubayd refuted the claim that estimation of
produce (al-khars) is gambling, saying: “How can these be
equated? Estimation aims at righteousness and placing rights
where they belong. Gambling aims at transgression and
consuming wealth unlawfully. How can falsehood be equated
with guidance—especially when the One who forbade gambling
permitted al-khars?™*

Similarly, Al-Siddiq al-Darir said: “I see no reason to analogize
insurance to gambling. Insurance is seriousness, gambling is
play. Insurance is based on scientific principles, gambling is
based on luck. Insurance avoids risks and ensures safety for the
policyholder. Gambling creates risks and removes safety. How
could they be equal??

Summary

The Shari'ah permitted buying, selling, leasing, partnerships, and
other transactions, all involving profit and loss: one party profits
and the other loses. If mere gain and loss were considered

gambling, then all sales and most financial transactions would be
forbidden.

; AL’ Amwal, p. 593, Tssue 1472,
Al-Gharar wa "Atharuh f1 al-"Uqud, p. 649-650.
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For a financial transaction to be gambling, the following must all
be present:

« pure financial risk with no real service,
« profit and loss tied to a random event unrelated to work,
« neither party wins except by the other’s loss,
 risk created by the participants,
« no real benefit to the losing party,
« the act being a tool of diversion and play.
None of these conditions exist in commercial insurance.

These characteristics are fundamental to a gambling contract.
This is why, once certain elements differ, the ruling also differs.
For example, some forms of competitive reward-based contests
are permitted—including those in which competitors stake
something—according to those who allow them. The details are
as follows:

1. Competitions with a prize in camel-racing, horse-racing,
and archery', when the prize comes from a non-participant.
This is when an external body or individual provides the
reward. Consensus has been transmitted regarding its
permissibility, as there is no semblance of gambling in it*.

2. Competitions in camel-racing, horse-racing, and archery
where the prize comes from only one of the two

! The Shafi‘Ts included this category all weapons of war, such as spears, slings,
and catapults. See Rawdat al-Talibin (10/350-351). Some also included
modern weapons such as rifles, airplanes, and others. See Al-Sharh al-Mumti*
10/99).
Al-Binayah by al-"Ayni (2/254), al-Muqaddimat al-Mumahhidat (3/475),
Sharh Muslim by al-Nawaw1 (13/14), and Majmu" al-Fatawa (28/22).
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participants.

The one who wins keeps his stake, and if he loses, his
opponent receives it. Consensus has also been reported
regarding its permissibility”.

3. Competitions where both participants contribute an equal
stake.
This type is prohibited by the majority of the four schools’.
However, Ibn Taymiyyah® and Ibn al-Qayyim* allowed it,
and it is narrated from several Companions such as Abu
Bakr and Abt "Ubaydah ibn al-Jarrah. The permissive
view relies on evidence that the benefit outweighs the
harm; the benefit lies in training for combat skills, in
which the potential harm of gambling becomes negligible”.
A textual exemption appears in the Prophet’s (peace and
blessings be upon him) statement—narrated by Abu
Hurayrah: “There is no prize except in camel-racing,
horse-racing, or archery.”®
Here, "prize" refers to the money received by the winner.
Since the Prophet (peace and blessings be upon him) gave
a general allowance, all kinds of contest arrangements fall
under it, including those that resemble mutual staking’.

! Al-Muqaddimat al-Mumahhidat (3/475), Tafs1r al-Qurtubi (9/147), Mughni
%I—Muhtéj (6/169), and al-Mughn1 by Ibn Qudamah (13/406).

Al-Binayah by al-"Ayni (12/245), al-Durr al-Mukhtar (6/403), al-Taj wa al-
“Ikl1l by al-Mawwaq (4/610-611), Tawdat al-Talibin (10/354), and Sharh
13\/Iuntaha'1 al-"Iradat (2/279).

4 Majmi" al-Fatawa (18/63).
s ‘I'lam al-Muwaqqi ‘in (5/421).
6 Al-Sharh al-Mumti® (10/100-101).

Abt Dawid (2574), al-Tirmidhi (1700), al-Nasa'1 (3585) and Ibn Hibban who
5endered it Sahih (4690).

Ma‘alim al-Sunan by al-Khattab1 (2/255).
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4. Competitions with a third participant (the muhallil). The

muhallil is a third contestant placed between two who
stake their money. He earns the prize if he wins but loses
nothing if he loses. This removes the resemblance to
gambling. The majority—including the Hanafis', Shafi 1s?,
Hanbalis®, and one narration from the Malikis*—permit
this arrangement.

. Footraces with stakes, under similar conditions. The

Hanafis® allow them, as do opinions within the Shafi‘i® and
Hanbali’ schools, and Ibn Taymiyyah and Ibn al-Qayyim
also permitted them—even when the prize is effectively a
wager between the competitors®.

Just as horse-racing and camel-racing build martial skill
and courage, footraces achieve the same benefit.

. Wrestling competitions with stakes. Some scholars from

the Shafi'T and HanbaH10 schools allowed this, and it was
chosen by Ibn Taymiyyah'' and Ibn al-Qayyim'.

Ibn Taymiyyah justified this by saying: “Wrestling, foot-
racing, and similar activities are acts of obedience when

1
2
3
4
5
6
7
8

Al-Binayah by al-"Ayni (12/254).
Rawdat al-Talibin (10/354).

Sharh Muntaha al-"Iradat (2/279).
Hashiyat al-Dustgqt (2/210).
Tabyin al-Haqa’iq (6/227).

Fath al-"Aziz by al-Rafi‘1 (20/460).
Al-Furdi® by Ibn Muflih (7/190).

Al-Fatawa al-Kubra (5/415) and al-Furiisiyyah by Ibn al-Qayyim, p. 301 et

seq.

?O’Asné al-Matalib (4/229).
X Al-"Insaf by al-Mardaw1 (6/90-91).
) Al-Fatawa al-Kubra (5/415).
Al-Furiisiyyah by Ibn al-Qayyim, p. 301 et seq.
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the intention is to support Islam. Taking the prize for them
is rightful compensation, similar to Abd Bakr’s wager.”

Similar reasoning applies to competitions in swimming
and weight-lifting. Ibn Taymiyyah and Ibn al-Qayyim
expanded the principle, permitting wagers in any activity
that strengthens Muslims and serves a valid public interest.

In all these examples, explicit wagering is present: one person’s
gain comes only through another’s loss. Victory and defeat are
uncertain; outcomes depend on numerous variables. Yet these
arrangements are allowed—according to those who permit
them—because of the higher purposes they serve.

These very purposes exist in insurance—and to an even greater
degree. Commercial insurance protects the property of Muslims
by distributing risks among millions of policyholders so that each
bears only a small, manageable share. It prevents individuals
from becoming destitute if a calamity strikes their home?, factory,
vehicle, or even their own lives.

What is astonishing is that some who prohibit commercial
insurance—despite its clear elements of mutual support—reject
analogical reasoning between it and competitive contests,
claiming that the purposes behind competitions do not exist in

! Al-Fatawa al-Kubrd (5/415).

While I was writing these lines, news reached us of the house and car of one
of the well-known imams in the United States having caught fire. He adhered to
the view of the forbiddance of commercial insurance, and thus his house and
car were lost within hours. He is now in need of approximately half a million
dollars to rebuild the house, in addition to the costs of accommodation for
himself and his family during the period of reconstruction, as well as his
inability to work throughout this period. He could have been spared all of this
had he insured his house and car against accidents. The alternative now is for
Muslims to raise funds to help their brother, which diverts charitable donations
away from other disasters—such as supporting our brothers in Palestine.
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insurance. This is an extraordinary claim, for safeguarding a
Muslim’s life, home, and wealth is more fundamental than the
benefits of athletic training. The Prophet (peace and blessings be
upon him) said: “Whoever wakes up secure in his home, healthy
in his body, and possessing his day’s provision—it is as if the
whole world were gathered for him.”' If personal safety and
financial stability are equivalent to owning the world, how can
athletic contests—with explicit wagering—be considered more
deserving of permissibility than financial protection that
preserves the dignified existence of Muslims?

The benefits of risk-sharing and financial protection are at least
equivalent to the benefits of training in archery, equestrian skill,
and racing—which also include entertainment. Both parties
benefit: the insured gains protection or compensation, while the
insurance company receives premiums and the margin between
premiums and payouts. This mirrors competitions where the
winner receives the prize but the loser benefits from training.

Islam does not prohibit probabilistic contracts outright; it
prohibits pure financial contestation devoid of substantive
benefit. Since contests were permitted despite their resemblance
to gambling—due to their purposes and mutual benefits—then
insurance, with its higher objective of financial security and
equitable risk distribution, 1s even more deserving of
permissibility by analogy.

Ibn Taymiyyah (may Allah show mercy to him) noted the
wisdom behind prohibiting gambling by comparing it to the
prohibition of usury: “The prohibition of usury is more severe

! Al-Tirmidht (2346) and Ibn Majah (4141) from ‘Ubayd Allah ibn Mihsan. Ibn
Hibban (671) and Abt Nu'aym in al-Hilyah (5/249) from Abii al-Darda’.
Considering all the transmissions, the hadith is hasan (fair).
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than that of gambling because usury is definite injustice... As for
gambling, each party may defeat the other. It is consuming
wealth unjustly, so Allah forbade it, but it does not involve the
same harm of exploiting the needy. Undoubtedly, harming the
needy is more severe than harming others.””

This rationale does not apply to commercial insurance, for its
benefit is shared by all parties.

From all of the above, it becomes clear—upon examination and
analysis—that the argument equating commercial insurance with
prohibited gambling lacks sound basis. Uncertainty in
transactions 1s not itself a cause of prohibition unless
accompanied by pure contestation or clear injustice, neither of
which applies to insurance. The uncertainty involved is tolerated,
the risk is distributed, the purpose is legitimate, the benefit is
mutual, and the analogy with permissible contracts stands firm.
And since the opponents themselves permit cooperative and
social insurance—though they contain the very same attributes
they cite as reasons for prohibition—their analogy collapses at its
foundation. Commercial insurance remains a regulated
cooperative contract, not a game of chance.

Third Objection: That a Commercial Insurance Contract
Contains Both Types of Riba

Those who prohibit commercial insurance argue that it involves
the two prohibited types of riba:

1. Riba al-Fadl: because the mustd 'min (insured) may receive
more than he paid immediately, making it an exchange of
money for money with an increase.

2. Riba al-Nasi’ah: because the musta’min may pay

! Majmi* al-Fatawa (20/347).
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premiums over various future periods, then receive
compensation with an increase after time passes; thus, the
form resembles someone who gives present money for
deferred money with an increase.

But 1s there truly any suspicion of riba in insurance contracts?

Before answering, we must state a crucial principle in ijtihad and
ifta’>  “Ruling on something follows from correctly
conceptualizing it.”! This “conceptualization” is not merely what
occurs in one’s mind—for that may be false—but a precise legal
and scholarly conceptualization. This accurate conception
protects thought from error and ensures methodological clarity
regarding the essence and nature of the issue.

Allah the Exalted says: “And how can you have patience for
what you do not encompass in knowledge?”?

Among the implications of this principle is the forbiddance for a
judge to pass judgment while angry, as the Prophet (peace and
blessings be upon him) said’, because anger prevents the judge
from fully and correctly grasping the case.

Riba al-Fadl—in the simplest terms—is an increase in one of the
two counter-values when exchanging ribawi items of the same
kind immediately, such as gold for gold, silver for silver, dates
for dates.

This requires that the sale is immediate and the items exchanged
are of the same genus

Riba al-Nasi’ah 1s similar, but with delayed possession of one of

! Al-Bahr al-Ra’iq (1/232), Ghamz “Uyun al-Basa’ir (2/314), Mughni al-
Muhtaj (3/498), and Majmu" al-Fatawa (6/295).

[Al-Kahf: 68].

Sahth al-Bukhart (7158) and Muslim (1717).
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the two counter-values, or the sale of one ribawi item for another
with deferred possession.

Thus, the common element between both forms is an exchange of
money for money directly, with no intermediary. If something
intervenes between the two—whether a commodity or a
service—then the transaction becomes a sale, not a riba
exchange. From this comes the juristic maxim: “If a commodity
intervenes, riba is removed.” This means that disparity in the
counter-values becomes permissible, whether by murabahah
(selling the item for more than its purchase price) or by hatitah
(selling the item for less).

The intermediary may be: a commodity, which is present, or a
service, which arises over time (in reality an ‘ijarah).

This premise helps refute the claim that riba exists in commercial
insurance. The mistake of those who prohibit lies in their
mischaracterization of insurance as “an exchange of money for
money,” whether immediate or deferred. This is an incorrect
conceptualization.

A commercial insurance contract is a contract of guaranteeing a
defined risk, with the method of compensation specified in the
contract. We do not go to an insurance company to give them
money in exchange for equivalent money plus an increase. That
would be a pure sarf (currency exchange) contract, which is
unrelated to most forms of insurance. Treating insurance as a
form of sarfis a misclassification with no supporting evidence.

The clarification is as follows:

1. In insurance, compensation is conditional upon the
occurrence of the insured risk. Such as accident, illness,
death, fire, etc.
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This condition does not exist in money-for-money
exchanges, whether involving fadl or nasi’ah.

2. Insurance compensates through a benefit or its value. For
example, repairing a car after an accident, repairing a
house after a fire and covering medical treatment costs
Thus, the insurance company does not pay money in
exchange for money.

Rather, it provides a benefit in exchange for premiums.
Whether this benefit is paid directly to the service provider
or to the policyholder, it is legally registered as
compensation for a loss—not as money-for-money
exchange.

3. In riba-based exchanges, the purpose is the increase.
Without the increase, the exchange would have no
purpose. But in insurance there is no riba-oriented
purpose, even if the compensation amount exceeds the
premiums paid, because the increase does not arise from
the nature of the money itself, but from an external event
(the occurrence of the insured risk).

4. Prohibitionists focus on numerical equality, not value
equality. Their argument assumes numerical equality (one
thousand for one thousand), not value equivalence. This
equality is not found in any of the insurance types
permitted by the prohibitors such as cooperative and social
insurances’.

! We have already invalidated the claim that these contracts are tabarru ‘at
(donative contracts), because the participant is in fact anticipating
compensation, and he would not enter into the contract unless compensation is
guaranteed for him. Thus, these are mu ‘awadah (commutative) financial
contracts whose objective is cooperation; cooperation is a result of the contract,
not the contract itself.
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But value equivalence is essential, as Allah says: “But if
you repent, you may have your principal - [thus] you do no
wrong, nor are you wronged.”! If someone gives Zayd one
thousand and receives back one thousand after a year, has
he truly “received his capital” in real value?

Anyone familiar with market conditions knows that natural
or accidental inflation reduces the real value of money.
Thus, the giver incurs loss—contrary to the Qur’anic
principle of removing harm and injustice.

5. Prohibitionists ignore the purpose and objective of
insurance. Insurance did not originate—or develop—as a
system for exchanging money, but rather to repair damages
caused by unforeseen events, and distribute risk
cooperatively among a group. Thus, insurance is not
between one insurer and one insured; rather, each insured
becomes, by participating, both a contributor and a
beneficiary. This is fundamentally different from riba,
which is built on exploitation.

If appearances alone determined rulings, then loans should
also be prohibited, since they involve an exchange of two
monies, one immediate and one deferred, of the same
genus—exactly the form of riba al-nasi’ah. Yet loans are
permitted due to their noble purpose.

6. Even sarf (currency exchange) itself, which prohibitors
insurance to it%, does not require difference of genus. What

! [Al-Baqarah: 279].

Our teacher Dr. Baltaji says: “What is clear in insurance contracts is that they
go beyond being sarf (currency-exchange) contracts discussed by the earlier
jurists, for they are a sale of one form of currency for another...” ‘Ugiid al-

Ta 'min, p. 79.
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matters is difference of type to achieve increase or
disparity in any of the exchanging items. Imam al-Nawaw1
states in al-Majmi": “The application of this section' in
exchanging currency for other than its own kind is clear.
But does it apply to exchanging one kind within itself
when there is a valid purpose?

This can be imagined when the attributes differ, such as
selling Moroccan dinars for Eastern dinars, or soft dirhams
for rough dirhams. I have not found this transmitted
explicitly, but the apparent view is permissibility.”

Al-Nawaw1 here affirms that differing qualities or the
existence of a valid purpose makes disparity permissible
even within the same genus. That means the Shari‘ah does
not look only at the outward financial form, but at the
underlying purpose and benefit.

Thus, one traveling from East to West benefits more from
possessing currency familiar to the people of that region,
even if the weight and purity are the same. Market
perception differs, and market perception affects value.

Hence, wherever the exchange of money for money serves
a valid, recognized purpose, the effective riba-based
rationale is nullified or weakened.

In commercial insurance—even in the type of life
insurance—the objective is not the exchange of money for
money, but rather obtaining a service of guarantee and risk
coverage. This is a sound, valid purpose, similar to the
difference in qualities that allowed the Shafi‘is to permit

! i.e., disparity.
Al-Majmii® by al-Nawawi (10/105).
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exchanging currency for its own type with disparity when
its attributes differ.

7. The Shari’‘ah did not forbid all forms of exchanging
money for money with an increment. It permitted this in
several cases, among them:

a. Hibatu al-Thawab (a gift given with the expectation of return):
It is when a person gives another something while hoping for a
return, which may be greater than what he offered. Some scholars
even called this “permissible riba.” Regarding his fafsir of the
verse “And whatever you give for interest [i.e., advantage] to
increase within the wealth of people will not increase with
Allah,”" Al-Qurtubi said: “Tkrimah said: Ribd is of two types:
permissible riba and prohibited riba. The permissible riba is
when a person offers a gift seeking something better in return.
Al-Dahhak said regarding this verse: It refers to the permissible
riba—when a person gives a gift seeking a better return, and it is
neither for him nor against him. Ibn “Abbas said about: “And
whatever you give for interest,” He means a man’s gift by which
he hopes to be rewarded with something better... Ibn “Abbas, Ibn
Jubayr, Tawis, and Mujahid said: This verse was revealed about
Hibatu al-Thawab.”

Among what came in the Sunnah is the narration by ‘A’ishah
(may Allah be pleased with her): “The Messenger of Allah (peace
and blessings be upon him) used to accept gifts and reward for
them.””

In this hadith, ‘A’ishah indicates that the Prophet (peace and
blessings be upon him) would accept a gift from the giver, but he

; [Al-Riim: 39].
Tafsir al-Qurtubi (14/36).
Sahih al-Bukhari (2585),
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would recompense it with its like or something better, as a form
of returning kindness with equal or superior kindness.

The jurists differed regarding the legal characterization of Hibatu
al-Thawab:

o The Malikis, the Shafi‘ts (in their sound position), the
Hanbalis (in the official madhhab)!, and Zufar of the
Hanafis® considered that a gift conditioned upon
compensation is a sale like other sales.

e The Hanafis in their madhhab, and one narration from the
Hanbalis, held that it is a gift initially but a sale in the end’.

e A second view among the Shafi‘ts and a narration among
the Hanbalis held that a gift conditioned upon
compensation remains a gift and not a sale”.

This is when the compensation is expressly stipulated.

But if the gift is given without stipulating compensation, the
jurists again differed regarding whether compensation becomes
obligatory:

« The majority—the Hanafts, Shafi‘is, and Hanbalis—held
that the recipient is not obliged to compensate in an
unconditional gift’.

« The Malikis and a view among the Hanbalis held that
compensation is binding even in an unconditional gift, and

! Al-Taj wa al-"Ikl1l by al-Mawwagq (8/29), Mughni al-Muhtaj (3/573) and al-
‘Insaf by al-Mardawt (7/116-117).

Al-Mabsiit by al-Sarakhst (12/79) and Bada’'i® al-Sana’i* (6/132).
Al-Mabsiit by al-Sarakhst (12/79 and al-’Insaf by al-Mardawi (7/116).
Rawdat al-Talibin (5/386) and al-Hidayah by al-Khattab, p. 339.
Al-Mabsiit by al-Sarakhst (12/75), al-"Iqna“ by al-Shirbint (2/369) and al-
Mughn1 by Ibn Qudamah (8/280).

D AW
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a similar view is chosen by the Shafi‘'ts when the gift is
from someone of lower status to someone of higher rank or
wealth'.

In the absence of an explicit condition, determining
compensation (according to those who obligate it) took several
forms:

1. The first opinion: That the recipient compensates the
giver until he is satisfied, even if the compensation
exceeds the value of the original gift. This is a narration
among the Malikis®, a view among the Shafi‘is®, and the
sound opinion among the Hanbalis®.

2. The second opinion: That he compensates according to

customary practice. This is a second view among the
Shafi‘is® and HanbaHs6.

3. The third opinion: That he may give the least thing of
monetary value. This is a third opinion among the
Shafi'Ts’.

4. The fourth opinion: That he compensates with the exact
value of the gift—no more and no less. This is the well-
known narration among the Malikis, who stated that the
gift should be valued according to its market value on the
day it was received®. It is also the fourth view among the

! Al-Mugaddimat al-Mumahhidat (2/441), al-"Insaf by al-Mardaw1 (7/116), and
2Nihe'lyat al-Matlab (8/433-434).

; Al-Mugaddimat al-Mumahhidat (2/444).
A Al-Haw1 by al-Mawardt (7/550).

s Al-"Insaf by al-Mardaw1 (7/117).

6 Al-Haw1 by al-Mawardt (7/551).

; Al-"Insaf by al-Mardaw1 (7/117).

o Nihayat al-Matlab (8/435).
Al-Dhakhirah by al-Qaraft (6/237).
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Shafi‘ts, and they considered it the soundest opinion,
though they differed whether the valuation should be at the
time of receipt or return’. A similar view exists among the
Hanbalis in one narration’.

Although we have lengthened our discussion of the juristic views
on this subject, our intention was to present a real case studied by
the jurists—one that involves the exchange of money for
money—where significant differences arose in various aspects.

Comparison of Hibatu al-Thawab with Commercial
Insurance

When comparing Hibatu al-Thawab with commercial insurance
concerning premiums and compensation, we find:

1. Any increase in compensation is not considered prohibited
riba. This is because the essence and purpose of the contract is
not the exchange of money for money, as in currency exchange.
Rather, it is a contract of benevolence that transitions into
compensation according to those who obligate return. Thus, it
falls outside the realm of usurious transactions.

This is precisely the case in commercial insurance: neither party
intends an exchange of money for money, nor does the insured
intend a loan through his premiums. Any increase that occurs is
merely the result of contractual obligation—just like in Hibatu
al-Thawab.

2. Valuation according to market value is recognized in the
matter of returning gifts. We saw how the Shafi'is (in one view)
and the Malikis (in one view) ruled that returning the gift should
be according to its market value on the day it was given. This

; Rawdat al-Talibin (5/385).
Al-"Insaf by al-Mardaw1 (7/117).
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value might be higher than the original.
Yet this increase was deemed permissible and not riba; otherwise,
1t would have been forbidden.

Similarly, commercial insurance compensates according to
current value in most forms of insurance—sometimes more,
sometimes less.

Just as it was permitted there, it is permitted here.

Thus, I say:

There is a significant resemblance between insurance and Hibatu
al-Thawab—according to those who require compensation—in
several ways:

« Both involve compensation that is uncertain or unknown at
the outset.

« Both achieve mutual benefit for the parties: the giver
receives a return (even if greater than his gift), and the
insured receives coverage (even if greater than his
premiums).

« In both, the ignorance regarding the compensation does not
invalidate the contract’s permissibility.

« Neither contract is intended as currency exchange; rather,
both embody cooperation and mutual support.

Someone might object: “What you cited is outside the point of
dispute, because although it appears to be an exchange of money
for money, it is done as a voluntary act of kindness. In that
domain, increases are acceptable because they are increases in
generosity—not in exchange for money.”

I reply:

This is rejected for two reasons:
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First: The scholars did not unanimously consider Hibatu al-
Thawab a pure act of generosity. Some regarded it as a sale;
others said it is generosity at the beginning and a sale at the
end—similar to a loan. Thus, it falls under the laws of
transactions.

Second: We saw that bargaining occurred in it. This appears in
the narration of Ibn "Abbas in the Musnad: “A Bedouin gave a
gift to the Prophet (peace and blessings be upon him), and he
rewarded him. The Bedouin said: ‘I am not pleased.” So, the
Prophet increased it. He still said: ‘I am not pleased.” So, he
increased it...”

Had it been purely an act of gratuitous charity, the Prophet (peace
and blessings be upon him) would have returned it to him or
compensated him with its like. Yet he accepted the bargaining.
Indeed, one narration states that the Prophet gave him six she-
camels in exchange for his she-camel'; in another narration from
al-Humaydi, he gave him nine?.

This indicates that the gift does call for compensation even when
not stipulated, for the Prophet (peace and blessings be upon him)
compensated him until he was satisfied>—and the increase is not
riba.

b. Selling manufactured gold for cash on deferment, and selling
it for its own kind without requiring equality:

The explanation is that this is mal for mal, because the monetary
function (thamaniyyah) of gold is an established reality agreed
upon by all people—Muslims and non-Muslims alike. Despite
this, a number of the Companions and Successors permitted

; Sahth al-Tirmidh1 (3945) from Abii Hurayrah.
“Ithaf al-Khirat al-Maharah (7/330, 6978).
Al-Dhakhirah by al-Qaraft (6/275).

-311-



selling manufactured gold for cash on deferred terms (although it
1s unanimously forbidden in the case of raw gold). Among those
who held this view are: Mu‘awiyah ibn Abi Sufyan, al-Hasan al-
Basr1, 'Ibrahtm al-Nakha'1, and al-Sha’bi. It is also an opinion
within the Hanbal1 school, and al-Mardaw1 stated that this is the
position upon which practical application rests. It was also the
preference of Ibn Taymiyyah and his student Ibn al-Qayyim.

In al-Ikhtiyarat al-Fighiyyah, it states: “Ibn Muflih said: Our
Shaykh permitted selling permissible manufactured gold for its
value when paid immediately, and likewise on deferment, so long
as it is not intended as currency. Rather, it exits the ruling of
foodstuffs due to the act of craftsmanship.””

Al-Ba'li said: “It is permissible to sell manufactured gold and
silver for their own kind without requiring equality, and the
excess 1s considered in exchange for craftsmanship—whether the
sale is immediate or deferred—so long as it is not intended as

2
currency.”

This is, without doubt, mal for mal. However, when we observe
the difference that results from the artisan’s craftsmanship—
something for which the artisan would be compensated if he
performed it as a wage-based service—it becomes clear why
those who permitted this considered that a valid reason for
allowing disparity.

The common factor between selling jewelry with disparity and
commercial insurance is that jewelry, due to craftsmanship, is no
longer purely a ribawi asset. It becomes a manufactured

! Al-Ikhtiyarat al-Fighiyyah (1/468). For further details, see al-Majmii" by al-
Nawawi (10/83), al-Istidhkar by Ibn “Abd al-Barr (6/347), al-Fatawa al-Kubra
%5/391), and 'I'lam al-Muwaqqi ‘1n (3/409-410).

Al-"Khbar al-‘Ilmiyyah min al-Khtiyarat al-Fighiyyah, p. 183.
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commodity with an added industrial value, and thus is treated as
a commodity even if it is made of gold or silver. Likewise,
insurance has become a service that is bought and sold; the
consideration exchanged within it is part of the service for which
premiums were paid. Since it is a service, it becomes a
commodity, and it is incorrect to describe it as mal for mal.

In sum, I say: one who equates commercial insurance with loans
or ribawi currency-exchange merely because the counter-value
involves money is like one who equates a surgical operation with
intentional murder simply because both involve bodily incision
and may result in death. Similarity in outward form does not
negate the vast difference in purpose, essence, and outcome.

Insurance aims at preserving wealth and life from the impacts of
risk, whereas ribawi exchange with disparity or the usurious loan
aims at exploiting need for the increase of the beneficiary’s
wealth.

Thus, analogizing insurance to currency exchange is a faulty
analogy, for it lacks the primary condition: shared underlying
cause and rationale.

What remains is to address another point: some have prohibited
commercial insurance on the grounds of riba from another
angle—claiming that insurance companies utilize premiums and
the difference between premiums and payouts in usurious
transactions, such as lending with interest, and that dealing with
them therefore constitutes a form of assisting in the prohibited’.

In truth, this claim is among the weakest arguments presented for
prohibiting commercial insurance when compared with the other
objections, for the following reasons:

! Al-Ta’min f1 al-Shari"ah wa al-Qaniin, p. 158.
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1. The default jurisprudential principle is that contracts are
judged based on their own essence, not on what may occur
outside the contract’s scope.

2. The Shari'ah distinguished between engaging directly in a
prohibited act and dealing in something permissible that
may be exploited for a prohibited act. There is no ruling in
the Shari'ah that invalidates a contract in its very essence
merely because its outcomes could be lawful or unlawful.

3. If this overly precautionary mindset were used to judge
contracts, then most types of contracts would become
prohibited.

For example, prohibiting the sale of grapes to non-
Muslims because they may likely use them for wine.
Prohibiting leasing utilities or property to non-Muslims
due to the possibility that they may commit shirk therein.

Withholding inheritance from a sinful heir because he may
use it in the prohibited.

Preventing Muslim states from manufacturing or selling
weapons because they might be used for killing or
aggression.

Hence, where would such an endless chain of precaution lead?

It is therefore appropriate to briefly discuss the principle relied on
by those objecting here: the principle of sadd al-dhara’i’
“blocking the means [to evil].”

Definition of sadd al-dhara’i':

Al-sadd means closure or prevention, and al-dhari‘ah is the
means or conduit to something. Thus, blocking the means, in
juristic terminology, is: the prevention of avenues leading to
corruption as a measure of protection. Whenever an act that is
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itself free of harm becomes a means to harm, we prevent that
act'. Thus, matters are not judged by the doer’s intention but
rather by their outcomes. Shaykh Abi Zuhrah expressed this
concept by saying: “The default principle of blocking the means
does not consider intention as the core determinant for
permissibility or prohibition; rather, it looks to outcomes and

2
consequences.”

The ruling on applying sadd al-dhara’i ":

The jurists differed on considering this principle as a basis for
prohibition. Most of their disagreement was not over applying its
implications, but over recognizing it as an independent source of
legislation alongside the Qur’an, Sunnah, consensus, and
analogy.

The Malikis and Hanbalis considered it authoritative like the
other sources of legislation and held that things may be
prohibited or disliked based on it.

The majority—Hanafts, Shafi‘ts, and Zahiris—did not consider
blocking the means an independent source of legislation, though
they differed in practical application: the Hanafts and Shafi‘1s
applied it for preference in some matters and rejected it in others,
while Ibn Hazm rejected it entirely’.

Ibn Hazm said: “Anyone who rules based on suspicion, or
caution about something whose reality is not certain, or on
account of fearing that it may become a means (dhari’‘ah) to
something that has not yet occurred—has ruled by conjecture.
And whoever rules by conjecture has ruled by falsehood and lies,

! Al-Furiiq by al-Qarafi (2/61).
Malik Hayatuhu wa ‘Asruhu by Abii Zuhrah, p. 435.
Refer to "Usil al-Figh al-"Islam1 by al-Zuhayli, p. 888 et seq.
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and this is not permissible.”’ He also said: “If someone forbids

what is lawful out of fear that it may lead to the unlawful, then let
him imprison men out of fear that they may commit fornication;
and let him kill people out of fear that they may commit
disbelief; and let him destroy grapevines out of fear that they
may be used to produce wine. In short, this methodology is the
most corrupt methodology on earth, because it leads to nullifying
all realities.”

Regulations for applying the principle of blocking the means
(sadd al-dhard’i ") according to those who uphold it:

Without delving into the lengthy discussions of the scholars who
wrote extensively on this subject, we concede that the principle
of blocking the means is a valid principle in legislation, and it
cannot be ignored. The apparent meaning of the evidences
indicates its consideration. However, acting upon it must fall
within certain regulations established by the scholars so that it
does not become an easy avenue for forbiddance due to the
slightest doubt. These are its most important regulations:

1. The strength of the suspicion that what is lawful may serve as
a means to what is forbidden. That is, there must be a definitive
harm in the act for us to use it as grounds for forbiddance. An
example 1s digging a well behind the door of a house or in a dark
place—even if on one’s own property—since the likelihood of
someone falling into it, being harmed, or even dying is very high.

But if the suspicion is weak and merely possible, it is not suitable
grounds for forbidding what is permissible, because there is no
permissible matter except that someone may claim some
suspicion concerning it. For example, it is not allowed to use the

; Al-"Thkam (6/13).
Thid.
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possible harm of seclusion (khalwah) between a man and a
woman as grounds for forbidding women from working with
men, because the suspicion is weak: workplaces typically have
safeguards against corruption, such as the presence of others,
surveillance cameras, or the constant movement of clients.

2. The application of blocking the means must not contradict a
recognized interest. A recognized interest—such as the
preservation of life, wealth, or intellect—is an interest affirmed
by the Shari'ah through explicit texts, whereas blocking the
means is based on juristic reasoning. Juristic reasoning cannot
override explicit texts.

An example is attempting to equalize men and women in
inheritance under the claim of preventing the accusation that
Islam favors men. This is a corrupt application of sadd al-
dhard’i" in opposition to explicit textual rulings.

3. Blocking the means must not conflict with a significant need
of the people. For example, forbidding loans based on the
suspicion of people’s dishonesty, or canceling the concept of trust
(amanah) because betrayal has appeared. Using the principle
here would block many avenues of goodness that people are still
in need of.

4. Blocking the means must not negate an equal or greater
interest. This is a crucial regulation, because bringing about
benefit is among the objectives of the Shari‘ah. If a Muslim is
faced with bringing about a clear benefit while there is only a
speculative harm or possible corruption, the benefit is given
precedence.

Examples include looking at a woman one intends to propose to,
or a woman traveling with someone if she fears for her safety—
as occurred in the story of the noble lady and Safwan ibn al-
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Mu‘attal; and likewise emigrating from the land of disbelief, as
happened with Umm Kulthim bint "Ugbah, Subay'ah al-
"Aslamiyyah, and "'Umaymah bint Bishr—regarding whom the
verse was revealed: “O you who have believed, when the
believing women come to you as emigrants.”"

5. The absence of strong indicators of excessive paranoia or
forced suspicion. This would constitute extremism, and
extremism is forbidden in the Shari'ah’. When the possibility of
falling into the prohibited is weak, far-fetched, or only
imaginable through contrivance—or when the perceived harm is
illusory—it is not permissible to use it as grounds for blocking
the means.

Examples include forbidding many types of clothing under the
claim of resembling non-Muslims, such as forbidding the
necktie; or forbidding girls from attending university due to the
mere possibility of improper mixing; or, as occurred in some
Muslim countries, forbidding women from driving cars on that
basis. All of this is unwarranted extremism.

The fundamentalists recognized the danger of misusing the
principle of blocking the means and therefore balanced it with
governing principles, such as:

o “What is forbidden as a means becomes permissible when
outweighed by a stronger interest.”

e “What is excused in the means is not excused in the

;[Z\Lhdunuahanah:IOL

Muslim narrated with his chain from ‘Abd Allah ibn Mas 0d that the Prophet
(peace and blessings be upon him) said: ‘Indeed, the overly-strict ones have

erished...’ three times. Hadith no. (2670).

‘I'lam al-Muwagqqi ‘in (3/408), Zad al-Ma‘ad (3/427) and Majmii" al-Fatawa
(22/298).
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ends.”!

o “When two harms conflict, the greater harm is avoided by
committing the lesser.”

« “Matters are judged by their objectives.””

« “Ignoring secondary consequences does not invalidate the
original contract.”*

« “Harm is removed to the greatest extent possible.”

o “What is established implicitly may not be established
explicitly.”

e “When a hardship becomes widespread, its legal ruling is
lightened.”

These and other principles help moderate the application of
blocking the means so it does not become a personal or
subjective standard, leading each jurist to forbid based on
whatever he perceives as a possible means. Otherwise, rulings
would be obstructed and civilization delayed.

The Question:

Do the funds of insurance companies actually involve prohibited
riba such that commercial insurance should be forbidden on the
basis of blocking the means to riba?

By reviewing the insurance system and how insurance companies
invest, we find that the funds collected by insurance companies

! Al-Qawa‘id al-Fighiyyah wa Tatbiqatiha (2/687).
3 Tartib al-La’al1 f1 Silk al-’ Amalt (2/287).
Al-Manthir by al-Zarkashi (3/284) and al-’ Ashbah wa al-Naza’ir by Ibn
Nujaym, p. 23.
s Tartib al-La’al1 f1 Silk al-’ Amalt (2/754).
Ibid. (2/810).
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are divided into two categories:
First: The General Account.

In this account, insurance premiums are pooled, and a percentage
close to the expected needs is retained to cover claims,
operational expenses, and certain fixed administrative costs.

Second: The Investment Portion.

Insurance companies typically invest in low-risk instruments,
including government bonds, real estate, long-term equities, and
a range of alternative investments such as private equity and
hedge funds.

Insurance companies generally prioritize safe, highly rated, and
liquid investments to ensure they can meet their financial
obligations while generating stable returns. They also employ
risk-management strategies such as diversification, hedging, and
asset-liability management to address the complexities of
investment markets.

Accordingly, the claim that all the funds of insurance companies
are riba-based funds contradicts the actual and expected financial
obligations of these companies as determined by studies and
actuarial calculations. It is unreasonable for a company to
suspend fulfilling its obligations while waiting for the returns of
riba-based investments—returns that require time before yielding
benefit. This is the nature of service-based companies: they
cannot lock up a large portion of their assets due to the constant
possibility of emerging needs. This requires two things:

« High liquidity.

« Investment instruments that can be liquidated quickly and
without major losses.
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In addition to this, regulatory authorities in most countries
impose what are known as solvency tests, which determine the
required proportion of liquid or near-liquid assets in an
investment portfolio. These tests impose restrictions on insurance
companies that limit their ability to invest in long-term or high-
risk instruments.

All of this makes the funds of insurance companies mixed funds,
predominantly consisting of continuously renewed policyholder
premiums, which are lawful in essence. The claim that insurance
companies use these funds for lending or for riba-based
transactions is contradicted by the reality of how they operate and
is further limited by the regulatory frameworks governing
insurance companies.

Fourth Objection: Commercial insurance involves consuming
people’s wealth unlawfully

They argue that if the insured-against risk does not occur, the
premiums paid by the policyholder become the exclusive right of
the insurer, acquired without any return—thus, it is unlawful
consumption of wealth. Likewise, if the policyholder receives
more than what he paid due to the size of the indemnity.

This characterization oversimplifies the insurance contract and
overlooks its most essential commitments: guarantee and risk-
sharing. We have explained this repeatedly.

Some of those who prohibited commercial insurance noticed the
weakness of using the forbiddance of “unlawfully consuming
people’s wealth” as a proof for its prohibition. They rejected
using this evidence—including Dr. al-Siddiq al-Darir, who said:
“It may be said that the insurance contract involves unlawful
consumption of others’ wealth, thus falling under the forbiddance
in the verse: “O you who have believed, do not consume each
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other’s wealth among yourselves unlawfully.”' T say: this verse
alone is insufficient as proof for prohibiting insurance, because
the opponent disputes that insurance constitutes unlawful
consumption of wealth. Whoever claims that must establish it
with additional evidence.”

What Dr. al-Siddiq stated is precisely correct, because claiming
that commercial insurance is prohibited due to involving
unlawful consumption of wealth leads to circular reasoning: its
being “unlawful” cannot be established except after ruling that it
is prohibited—thus the proof becomes identical to the
conclusion. This is the well-known wusilf circular reasoning”.

Nevertheless, we say:

The concept of obtaining benefit in return for assuming liability
(daman) is well-established in the Shari‘ah in several issues,
which we briefly mention:

1. Sharikat al-Wujiih (Partnership of Goodwill)

This is when two individuals—without providing any capital—
jointly purchase something on deferred payment terms using the
strength of their reputations, then sell it, and the profit is shared
between them according to their agreement®. Losses are borne by
each according to his share in the partnership.

Most jurists permitted Sharikat al-Wujith: the Hanafis’, the

' [AL-Nisa’: 29,

Al-Gharar wa "Atharuh f1 al-"Uqud, p. 647.

We discussed in the first chapter this very issue when citing the same verse as
evidence for the forbiddance of gharar (excessive uncertainty). We stated that
the word al-batil (‘falsehood’) is ambiguous and requires clarification from
gutside the verse.

Mukhtasar al-Qudirt, p. 111, and al-"Igna°“ by al-Hijaw1 (2/270).

Bada’i® al-Sana’i® (6/57).
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Hanbalis', and a group of the successors and jurists such as al-
Thawr1, 'Ishaq, and Abii Thawr>.

This is a contract based on profit in exchange for liability, with
no capital provided. Not only this—the Hanbalis even allowed
unequal profit-sharing because one partner may be more trusted
by traders than the other. Therefore, he may stipulate additional
profit in exchange for the increased trust in his liability".

2. The Sale of ‘Arbiin (Earnest-Money Sale)

This is when a buyer pays the seller a sum of money: if he
completes the purchase, it becomes part of the price; if he does
not, the seller keeps it*.

A group of Companions permitted this sale, including “Umar ibn
al-Khattab and his son, as well as Muhammad ibn Sirin, Sa‘1d ibn
al-Musayyib, and Mujahid’. It is the position of the Hanbalis®,
and it was approved by the Islamic Figh Academy in its eighth
session held in Brunei in 1414 AH.

It is clear that the earnest-money payment corresponds only to
the seller’s holding of the item and guaranteeing it for the buyer
if he chooses to finalize the purchase.

3. Issues Based on the Principle Al-Khardaj bi-lI-Daman ‘‘Profit
Follows Liability”

a. Trading with Deposited Property Without Permission

Al-"Insaf by al-Mardaw1 (5/458-459).

Al-"Awsat by Ibn al-Mundhir (10/513).

Matalib "Ult al-Nuha (3/545).

Al-Mughni by Ibn Qudamah (6/331).

Al-Musannaf by Ibn Abi Shaybah (7/305) and al-Mughni by Ibn Qudamah
6/331).

Al-"Insaf by al-Mardaw1 (4/358).
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The Malikis' held that if the custodian (the one holding the
deposited property) trades with the deposited item without
permission from its owner, he is entitled to the profit but is liable
for any loss, because “profit follows liability.”?

Whoever bears liability deserves the profit: “He receives the gain
because upon him is the risk.”

b. Separated Increase Occurring in Lost-and-Found Property
(Lugtah)

According to the Shafi‘is® and Hanbalis®, any separated increase
(such as offspring or yields) that occurs in a lost-and-found item
after one year becomes the property of the finder. The rationale is
that the finder becomes liable for any deficiency after one year,
so he is entitled to the increase if it occurs, because “profit
follows liability.”

Even though the lost-and-found item does not belong to the
finder and he must return it if the owner appears, liability grants
him benefit from another’s property.

! Al-Taj wa al-"Ikl1l by al-Mawwagq (7/275).

Its basis is what has been narrated from Lady ‘A’ishah (may Allah be pleased
with her) regarding the dispute between a man who bought a slave and made
use of him, then found a defect in him and wanted to return him. The owner of
the slave said, “My slave has been used,” meaning that he wanted to take the
earnings resulting from his labor. So the Prophet (peace and blessings be upon
him) said: “The profit follows liability (al-khardj bi-l-daman).” That is, had
something happened to the slave while in his possession, he would not have
been able to return him; the sale would have been binding, and he would have
been responsible for the slave’s maintenance. The hadith was narrated by
Ahmad (24224), Abt Dawiid (3508), al-Tirmidhi (285), and al-Nasa’t (4490).
Al-Tirmidht said: hasan sahih.

3 Mughni al-Muhtgj (3/592).
Sharh Muntaha al-"Iradat (2/384).
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¢. Taking Payment for Assuming Liability

Some jurists permitted taking compensation for providing a
guarantee (daman), such as ‘Ishaq ibn Rahawayh'. Al-Kawsaj al-
Marwazi transmitted in Masa’il '’Ahmad wa ’Ishdq the discussion
between them regarding payment for guarantees. Sufyan said: “If
a man says to another: ‘Guarantee this for me and you will
receive one thousand dirhams,’ the guarantee is valid; should he
then return to him the thousand?”

"Ahmad said: “I do not see that he may rightfully take anything.”
"Ishaq said: “Whatever he gives him is good.””

This view was adopted by Shaykh ‘Alf al-Khafif® and Shaykh
‘Abd al-Hamid al-Sa’ih®, as cited by Dr. Muhammad Shubayrs,
and also by Dr. Zakariyya al-Bari® in his study Khitab al-
Daman’, as well as by some contemporary scholars®.

Al-Haw1 by al-Mawardt (6/443).

Masa’il "Ahmad wa 'Ishaq (6/3055).

A study on insurance published in Majallat al-Azhar, year 37, p. 269.
Born in Nablus (1907), he graduated from al-Azhar al-Sharif, worked as a
Shari‘ah judge in al-Quds al-Sharif and as Minister of Awqaf in Jordan, and
died in 2001.

> Al-Mu ‘amalat al-Maliyya al-Mu ‘asirah, p. 299.

6 Born in al-Buhayrah in 1921, he graduated from the College of Shari‘ah,
obtained his PhD from the College of Arabic Language at al-Azhar, and was

A W N =

appointed Professor of Islamic Studies at the Faculty of Law in Cairo and
Minister of Awqaf in Egypt. He authored works in ustil, inheritance law, and
human rights, and died in 1991.

! Published in Majallat Majma * al-Figh al-Islami, second session (2/1101).

8 See: A Study on Letters of Guarantee by Dr. Hasan ‘Abd Allah al-Amin,
published in Majallat Majma * al-Figh al-Islami (2/1053); Letter of Guarantee
by Dr. Rafiq al-Misrt1, published in Majallat Majma * al-Figh al-Islami (2/1117)
and thereafter; Letter of Guarantee by Dr. Sam1 Hammiid, published in
Majallat Majma * al-Figh al-Islami (2/1121) and thereafter.
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d. The Price of Influence (Thaman al-Jah)

This refers to when a person offers his influence or social
standing to help another obtain his right in return for a fee.

This was permitted by the majority of jurists from among the
Shafi‘1s, the Hanbalis, the Zahiris, and some Malikis'.

In reality, the fee here is for the guarantee and intercession
undertaken by the person of influence.

These and similar issues fall under the legal maxim, al-kharaj bi-
al-daman (gain follows liability). In such cases, the fee is earned
in return for a specific undertaking, not for a financial exchange.

Returning to the insurance company: it may collect premiums
even when the risk does not occur; however, it nonetheless
provides a guarantee — a defined and documented guarantee for
which it deserves a fee. What it receives is therefore not
considered consuming wealth unjustly.

As for the insured party, there is no unjust consumption either,
because contracts of exchange do not require the consideration to
be equal, otherwise we would only sell an item for the exact
same value. The compensation offered by the company is a
contractual undertaking in return for premiums. And in
probabilistic contracts — such as mudarabah, for example — the
worker may receive a large return not due to his action but due to
the nature of the investment capital. Nevertheless, we do not say
he consumed wealth unjustly simply because his return is not
equivalent to his labor.

The premiums in an insurance contract are not the price of the

! Al-Haw1 by al-Mawardt (14/128), al-"Insaf by al-Mardawt (5/134), al-
Mubhalla (8/118), and Hashiyat al-Dustiqt (3/224).
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compensation itself but the price of the company’s commitment
to bear the risk throughout the coverage period.

Accordingly, the claim that commercial insurance is prohibited
because it constitutes unjust consumption of wealth is invalid. It
is unsupported by sound reasoning — which leads to circularity
— and is incorrect in its application, because the funds of
insurance are exchanged for service and guarantee. We have
already listed examples that the Shari‘'ah has permitted where a
fee 1s deserved on the basis of an undertaking.

Someone may argue: The guarantees you mentioned are
obligatory because the parties are expected to carry out the action
themselves; thus, they bear what results from their action — as in
the case of trading with the property of a deposit, where the
trustee himself acted and is therefore liable, or as in the case of
the buyer backing out after paying earnest money, which is his
own action. But in insurance, the company guarantees what it did
not cause — it is either the act of the insured or an external event.
This is therefore a commitment to what is not obligatory by
Shari ah.

I respond:

Financial liability in the Shari‘ah does not need to arise from an
act attributable to the liable party; rather, it may arise from the
contract of obligation itself, provided the contract is valid.

Islamic jurisprudence affirms the guarantee of something even
when the guarantor did not cause the damage nor has a direct
connection to the risk.

I will present here brief examples — some previously mentioned
and some new:

1. The Contract of al- ‘Agilah
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We discussed this earlier in sufficient detail. Liability in this
contract arises from the act and wrongdoing of another person.
According to the reasoning of those who say that insurance is a
commitment to what is not obligatory, this contract is its twin and
parallel, for the ‘dgilah bears the consequences of another’s
offense.

2. The Contract of Wala’

In this contract, the patron (wali al-muwalat) undertakes to bear
the blood-money and compensation for the offense, despite not
causing it. We have explained this earlier.

3. Guarantee of Defect (Daman al-Dark)

This is a guarantee in favor of the buyer if the purchased item is
later found defective or deficient after the price has been paid.
Here, the guarantor undertakes what is in the seller’s liability.

This was permitted by the majority of scholars from the four
madhhabs' because there is a need to transact with a non-local
seller, and there is fear that the item may not match the
description or that its ownership is disputed — both being risky
scenarios mitigated by the guarantor’s undertaking. The
guarantee here concerns a risk not created by the guarantor nor
by his action.

4. Guarantee of Borrowed Items (‘Ariyah)

The default principle in a loaned item is that it is a trust in the
hands of the borrower — whether he borrows a book from a
library, a tool from a friend, a car for transport, or anything
similar. It is a gratuitous contract, whether it grants usufruct or

1Baddi‘aLSbndi‘(9Kﬂ;abﬁludawwunah0fSahnﬁn(4HlO);Rawdatab
Talibin (4/246); Kashshaf al-Qina * (3/369).
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merely allows it, since it is without payment and therefore does
not become a lease.

The borrowed item may be damaged or exposed to risk while
with the borrower; repairs or replacement may then be necessary.
Who bears that liability?

The jurists agreed that if the borrower destroys the item
intentionally, he must compensate for it. But in cases of no
negligence or causation, the Shafi‘is' and Hanbalis® held that the
borrower is liable for any cause of damage even without
negligence. The Malikis agreed concerning items considered
“hidden wealth” (mal khaft) such as jewelry, clothes, vessels,
weapons, goods, money, and food — all of these are guaranteed
due to the difficulty of proving non-negligence and the
predominance of risk”.

Texts and reasoning both support the guarantee of borrowed
items. In the narration regarding Prophet Muhammad (peace and
blessings be upon him) borrowing weapons from Safwan ibn
"Umayyah on the day of Hunayn, Safwan said, “Is it by force, O
Muhammad?”’ He replied, “No — rather, it is a guaranteed
loan.””*

Also, Samurah ibn Jundub narrated that Prophet Muhammad
(peace and blessings be upon him) said: “The hand is liable for
what it takes until it returns it.””

Mughnt al-Muhtaj (3/313).

al-Mubdi * ft Sharh al-Mugni “ (5/12).

al-Kaft by Ibn ‘Abd al-Barr (2/808).

Narrated by Abt Dawiid in the Sunan, hadit[Ino. (3562); nltr(ted by Ibn

%{azm in al-Muhalla (8/140-141); nd 1-Bayhaqt, hadith no. (11478).
al-Muhalla (8/144); Abt Dawd, hadit[ /no. (3561); [1-Tirmidhi, hadith no.

(1266); [nd Ibn Maj[ 1] hadith no. (2400).
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5. Guarantee of the Marketplace (Daman al-Siiq)

This refers to guaranteeing what a merchant owes in debts and
what he receives in goods — a guarantee involving the unknown.

Ibn Taymiyyah said: “It is a valid guarantee — even though it
involves guaranteeing what has not yet become due and
guaranteeing the unknown — and this is permitted by the
majority of scholars such as Malik, Abii Hanifah, and ~Ahmad
ibn Hanbal. Al-Shafi‘1 invalidates it, yet the scribe and witness
may write and attest to it even if they do not hold it permissible,
since it is an issue of juristic discretion.””

6. Guarantee Against Road Risk:

This is like someone saying to another: “Take this route, and if
your property is taken, I will guarantee it.”

The Hanaft scholars held that he is liable even if the risk did not
occur through his action, because he subjected the other party to
risk through his statement. We mentioned this earlier, and
therefore need not repeat it here.

Thus, these contracts and many others in the Shari‘ah create an
obligation to guarantee wealth or benefit upon the occurrence of
risk — even if the party providing the guarantee did not cause
that risk.

The insurer in commercial insurance is akin to the guarantor in
these examples. Therefore, the claim of those who prohibit
commercial insurance — that it is “a commitment to what is not
obligatory”> — holds no weight. These contracts demonstrate

; Majmii* al-Fatawa (29/549).

Many writers here were influenced by Ibn “Abidin’s discussion of the issue of
“al-Sukurtah,” as well as Shaykh al-Muti‘T’s comments, considering this to be a
basis for undermining permissibility.
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that the Shari'ah permits — and at times obligates — assuming
liability merely through mutual consent or entry into a contract,
even when there is no causation.

Fifth Objection: They argue that the insurance contract entails
selling a debt for a debt (bay' al-dayn bi-al-dayn), which is
forbidden by consensus, as some have narrated.

Ibn al-Qattan said: “All scholars whose opinions are preserved
agreed that selling a debt for a debt is not permissible.”" Ibn
Qudamah said: “Ibn al-Mundhir stated that the scholars
unanimously prohibited selling a debt for a debt, and ~Ahmad
said: It is consensus.”

The objectors say: The premiums paid by the insured are a debt
upon him, and the compensation the insurer may have to pay is a
debt upon it — thus it is a debt for a debt.

As we noted earlier, properly understanding the structure of a
transaction is essential to judging it. Depicting the insurance
contract this way is incorrect for the following reasons:

1. Insurance premiums are not pre-existing debts.

Rather, they are obligations that renew over time. Evidence for
this i1s that the insured has the right to stop paying premiums at
any time and thereby terminate the contract, and the insurer has
no right to demand the remaining premiums. This is unlike a
debt, which must be paid whether immediately or later.

2. Compensation is not an existing debt at the time of
contract.

It is a promise and obligation suspended upon the condition of

Y al-lgna“ fi Masa’il al-lima* (21234).
al-Mughni (6/106).
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the insured risk occurring. Even in life insurance, where the
compensation is a sum of money, it is not a binding debt; rather,
1t 1s conditional on the occurrence of the risk.

Thus, there are no two existing deferred debts for the transaction
to constitute selling debt for debt.

Moreover, Islamic jurisprudence recognizes contracts wherein
entitlements arise at set times without being considered bay * al-
dayn bi-al-dayn.

For example, in the istisna ' contract, both the item and the price
may be deferred, and payment may be in installments. In the
‘ijarah contract (lease), rent is often paid in installments, and the
usufruct is delivered in parts.

In summary:

These are the most significant arguments used by those who
prohibit commercial insurance. What remains are auxiliary
objections, mere rhetorical accumulation, such as: claims about
insurance influencing the behavior of policyholders, insurance
companies harming the national economy, or the dominance of
foreign companies in the field.

These have no real-world basis, have nothing to do with validity
or invalidity, and apply equally to other sectors. Reality shows
that the insurance system more often fosters social stability,
reduces disputes and litigation, relieves the state of burdens that
hinder development, injects capital into the local market,
supports investment, creates jobs, and more.

Reviewing the objections of the prohibitionists — whether based
on claims of vagueness, gambling, usury, consuming people’s
wealth unjustly, assuming what is not obligatory, or selling debt
for debt — it becomes clear that these objections are weak and
refuted. Either they do not correctly apply to commercial
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insurance in its actual practical form, or they have already been
deemed permissible in other contracts recognized by the Shari ‘ah
due to the absence of the relevant cause or fulfillment of a valid

purpose.

Insurance, in essence, is based on sharing risk and protecting
rights. It is closer to cooperative and mutual-aid contracts, the
permissibility of which has continued in practice. It also provides
economic and social benefits in preserving wealth and life,
supporting families, and contributing to overall stability.

Therefore, declaring commercial insurance prohibited based on
flawed analogies, unsubstantiated precautions, or weak pretexts
obstructs a significant public benefit, contradicts the purposes of
the Shari‘ah in preserving wealth and life, and opposes well-
established fundamental maxims— among them, that the default
principle in contracts is permissibility, and that transactions are
valid and effective unless a clear and sound text explicitly
prohibit them.
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Section Four
Life Insurance
Life insurance is a category of commercial insurance (al-fa 'min
al-tijart) that covers the risk of death associated with a specific
individual.

A life insurance policy is a contract between the insurance
company and the policyholder (al-musta’min) in which the
company agrees to pay a specified sum to a designated
beneficiary or beneficiaries upon the death of the policyholder
during the insurance period, in exchange for premiums paid by
the policyholder to the insurance company.

First: Forms of Life Insurance in Commercial Insurance
Companies
1. Term Life Insurance

This type is characterized by the following:

« Coverage is provided for a fixed period (such as 10 or 20
years).

« The benefit is paid only if the policyholder dies during the
contractual period.

e There is no savings or refund component if the term
expires without death occurring.

o Premiums are relatively low because the policy covers a
single type of risk.

2. Whole Life Insurance

« Coverage continues for the lifetime of the policyholder as
long as premiums are paid.
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The benefit is paid upon death, regardless of when it
occurs.

Includes a savings or investment component that grows
over time.

Premiums are higher than those of term life insurance.

3. Convertible or Renewable Term Insurance

The policy may be renewed for additional periods without
a new medical examination.

It may also be converted from term insurance into whole
life insurance without medical conditions.

4. Group Life Insurance

A single contract that covers a group of individuals, such
as company employees or members of a union.

Premiums are lower because the policy covers a larger
number of people.

Employers typically pay all or part of the premiums.

5. Endowment Life Insurance

The payout is made either at death or when the
policyholder reaches a specified age while alive.

It combines insurance with time-bound savings.

6. Investment-Linked Insurance

Among its forms is Universal Life Insurance, which
offers flexibility in premium amounts and coverage, along
with a savings account that accrues fixed or variable
interest.

-335-



Variable Life Insurance, in which part of the premium is
invested in financial markets; returns fluctuate according
to investment performance, and the insurance benefit
varies accordingly.

7. Riders (Additional Benefits)

Supplemental coverage added to the core contract for an
extra premium.

These may include: accidental death, total or partial
disability, critical illness, repatriation of the deceased’s
body, and risks or disabilities resulting from police or
military operations, provided there 1is no active
participation (passive war risk).

8. Passenger Life Insurance

A group policy provided by the airline as part of the
passenger’s ticket.

The company pays a specified sum in the event of the
passenger’s death or severe injury during the flight.

Passengers do not pay premiums for this coverage.

By examining these forms of life insurance, several points
become evident:

1. Some types are purely insurance-based, where the contract

revolves solely around covering the risk, or the risk
combined with a set insurance benefit at death.

Some combine two contracts: an insurance contract and an
investment contract resembling mudarabah (profit-
sharing) or musharakah (partnership)—outwardly—
through investing part of the premiums in financial
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instruments.

. Some combine an insurance contract with a safekeeping

contract (amanah), 1.e., capital preservation.

In some types, the core contract is life insurance, to which

an independent secondary contract pertaining to another
benefit is added.

Since life insurance falls under personal insurance rather than
indemnity insurance, it differs from the latter in several key
aspects:

1.

The insurance amount is stated in the policy without
consideration of the actual extent of damage, whether
equal to the loss or not.

It is permissible to combine the life-insurance payout with
compensation for damages.

. The insurer (the insurance company) does not assume the

policyholder’s right to pursue the party responsible for the
harm—as 1in accidents—because personal insurance
concerns the human being’s life, body, and health, and is
therefore not a compensation-based contract like
indemnity insurance.

Personal insurance does not require actual harm to occur;
the contractual benefit becomes due merely upon the
policy’s stipulated event or maturity.

Health condition and age are key considerations in life
insurance.

Life insurance may be taken out on one’s own life or on
the life of another person, such as minor children.
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Second: The Opinions of Contemporary Scholars on the
Ruling of Life Insurance

Contemporary jurists have differed regarding the ruling on life
insurance, and their divergence stems from their positions on the
fundamental issue, namely the ruling of commercial insurance. It
is not conceivable to discuss life insurance independently of one's
stance on commercial insurance in all its forms.

Thus, those who deem commercial insurance permissible
generally allow, by extension, life insurance as well—whether it
is purely for protection or combined with saving or investment.
However, they stipulate that composite contracts must be free
from any other Shar 7 objections, such as riba in the form of
interest, or the fixing of the muddarabah ratio according to those
who prohibit such specification.

As for those who prohibit commercial insurance absolutely, they
include life insurance among its impermissible forms. They hold
that the same objections raised against commercial insurance—
such as gharar, gambling, ribad, and other issues—apply to life
insurance even more strongly. Some of them have even argued
that the specific nature of life insurance increases its problematic
aspects, since a human being does not possess ownership of his
life or his appointed term (ajal), and therefore cannot make them
the subject of a contract. They also argue that it contradicts
tawakkul upon Allah.

Accordingly, the study of life insurance requires first establishing
a definitive position on the ruling of commercial insurance, then
clarifying the additional issues and particularities specific to life
insurance.

Following this methodology, we first addressed commercial
msurance in terms of its definition, its forms, and the most
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significant evidences concerning it, together with a
comprehensive presentation of the juristic opinions and a
discussion of the proofs used by both the permissive and the
prohibitive positions. We then concluded with the preponderant
opinion on its ruling, with which we ended the previous section.

This has spared us time and effort in revisiting some of the
repeated evidences in this subject—whether those of the
permissive camp or the prohibitive one—since they have already
been presented and examined. Therefore, in this section we shall
merely allude to them, focusing instead on the issues and
evidentiary considerations unique to life insurance.

First Topic: The Evidences of Those Who Permit It

Those who permit life insurance rely on the very same evidences
they used for declaring commercial insurance permissible,
including:

I. That the default principle concerning things is
permissibility, and the default principle in contracts is
validity and enforceability’.

2. Analogy between the insurance contract and several other
contracts permitted in Shar7T law despite their involving
elements of gharar or uncertainty, such as the binding
promise, indemnity for road hazards, guarantees of the
unknown, al-‘aqilah, al-muwalah, the contract of
custodianship, and many others®.

3. The realization of public and private interests. As for
public interest, we have discussed it previously. As for
private interest, it lies in achieving financial security for

"'See p. 63 of this book.
See p. 200 of this book
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individuals and families when death or disability occurs,
situations which lead to the loss of the breadwinner’s
income, accumulation of debts, or the burdens of living
expensesl.

Life insurance provides an immediate financial amount that helps
heirs or beneficiaries bear urgent living expenses, secure
essential needs such as housing, medication, food, and clothing,
and may also assist in continuing the education of children and
prevent falling into hardship or forced borrowing.

When the private interest is achieved, it may extend to society as
a whole, since life insurance alleviates pressure on zakah funds
and social security, and contributes to economic stability—
particularly when associated savings are invested through lawful
means that grow wealth and create job opportunities.

4. Those who permit life insurance view it as a type of future
responsibility encouraged in Shar'T law, since it reflects the
insured’s concern to leave his children and heirs in
sufficiency, following what appears in the well-known
hadith of Sa‘'d ibn Abi Waqqgas, in which the Prophet
(peace and blessings be upon him) said: “Indeed, that you
leave your heirs wealthy is better than leaving them poor
and begging from people...”

The point of relevance is that the Prophet (peace and blessings be
upon him) prevented the Companion from giving away all or
most of his wealth—even though such an act appears to be
obedience and virtue—because it would harm his heirs and leave
them needy. Thus, the Prophet (peace and blessings be upon him)
restricted his disposal of his own wealth out of consideration for

; See p. 213 of this book.
Sahth al-Bukhari, hadith no. (5668).
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their future rights, making the preservation of their interest a
priority over his absolute disposal of his wealth during his
lifetime.

This meaning supports the permissibility of life insurance, for it
is a transaction intended to safeguard the rights of one’s heirs and
ensure their support. In essence, it is an act of benevolence that
serves the magqasid al-Shari‘ah in preserving wealth, life, and
lineage.

5. The invalidity of distinguishing between life insurance and
social insurance, which grants benefits to certain heirs.
Both are based on contributions or premiums paid now for
future benefits, except that in social insurance the
contributions are obligatory’.

Second Topic: The Evidences of Those Who Prohibit Life
Insurance

Those who prohibit life insurance cite the same evidences they
used to prohibit commercial insurance, including:

1. Gharar fahish (excessive uncertainty)®.
2. Gambling’.

3. Ribd’.

4. Consuming people’s wealth unjustly’.
5

. That the contract involves the sale of a debt for a debt®.

We will discuss this in detail in the fourth benefit.
See p. 192 of this book.
See p. 193 of this book.
See p. 193 of this book.
See p. 194 of this book.
See p. 194 of this book.
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They also add the following:

1. That life insurance contradicts the recommended tawakkul
(reliance) upon Allah.

2. That life insurance entails contracting over something we
do not own.

Their Clarification Is as Follows:

1. Life insurance contradicts fawakkul (reliance upon Allah).
It is stated on the IslamWeb website: “As for liability
arrangements that resemble commercial insurance, they are
impermissible in principle. Entering into prohibited contracts
without necessity conflicts with reliance upon Allah and with
certainty, and it blemishes one’s faith in Allah—the Generous
Provider—Who has commanded His servants to fear Him and
promised that whoever fears Him, He will ease his affairs and
provide for him from where he does not expect.””

2. Life insurance is a contract over something one does not
own.

In a fatwd by Shaykh al-’ Albani” he says: “Insurance is a form of
gambling, like a lottery, which they have named ‘life insurance.’
Subhan Allah—who is it that can insure a person’s life when the
entire matter is in the hand of Allah, Exalted and Blessed?”

Those who prohibit life insurance base their argument on the
claim that the subject-matter of the contract is a human life. In
their view, life is not considered property that can be legally
valued, and thus it is not permissible to make it the subject of a
financial exchange.

! IslamWeb, fatwa no. (461647), dated 17 Jumada 1444 / 9 January 2023.
The fatwa is audio and published on many audio platforms such as YouTube.
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Preponderant View

What we deem preponderant is that life insurance, like indemnity
insurance (fa’min ‘ald al-adrar), is originally permissible, and
that there is no difference between the two types. “Life insurance
1s simply an agreement to provide defined assistance that
compensates, to some extent, those who are affected by the
policyholder’s death. There is therefore no essential difference
between it and the other two types—namely, insurance on
property and liability insurance.”!

The evidences upon which we base the permissibility of life
insurance are the very same evidences by which we previously
gave preference to the permissibility of commercial insurance?;
hence they need not be repeated here. We add, however, that the
Shari'ah has permitted contracts that are contingent upon life and
death—matters known only to Allah. Among these are:

1. The Contract of ‘Umra

‘Umra—with dammah on the ‘ayn, sukiin on the mim, fathah on
the ra’, followed by a final alif—is when the owner grants
another person ownership of something for the lifetime of either
of them. It is derived from ‘umr (life).

Its form is that a person says to another: “I grant you this house
for your lifetime,” or “It is yours as long as I live,” or “It is yours
for the duration of your life,” and similar expressions relating to
life and death’.

'Umra is permissible according to the four madhhabs®, and

! Nizam al-Ta'min by al-Zarqa (p. 140).

See p. 204 of this book.

al-Mughni by Ibn Qudamah (8/282).

al-Bindyah by al-‘Ayni (10/213); [1-Zurgani’s commentary on Mukhtasar
Khalil (7/187); Rawdat al-Talibin (5/371); Sharh Muntaha al-Iradat (2/434).

[\S)
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consensus has even been reported regarding its permissibility".
Those who permit it rely upon prophetic reports, including:

e The narration of Jabir b. "Abd Allah, who said: The
Messenger of Allah (peace and blessings be upon him)
said: “'Umrd belongs to the one to whom it is granted.””

o The hadith: “Keep hold of your wealth and do not waste it,
for whoever grants an ‘umrd, it belongs to the one to
whom it was granted—during his life and after his death—
and to his descendants.”

e The narration of Ibn "“Abbas, who said: The Messenger of
Allah (peace and blessings be upon him) said: “'Umra is
valid for the one to whom it is granted.”

This is a contract involving financial rights that are contingent on
the life of the grantor or the beneficiary. The condition was
validated by a group of scholars. Dr. Muhammad Na'tm Sa‘1
states: “Most of the scholars whose opinions we have come
across—those who hold the permissibility of ‘umrd—maintain
that if the grantor stipulates that the property shall return to him
upon the beneficiary’s death, then the contract is valid and the
condition is valid. Thus, when the beneficiary dies, the property
returns to the grantor. This was the view of al-Qasim b.
Muhammad, Zayd b. Qusayt, al-Zuhri, Abii Salamah b. "Abd al-
Rahman, Ibn Abi Dh’1b, Malik, Abti Thawr, Dawud, al-Shafi‘T in

! Mawahib al-Jalil by al-Hattab al-Ru‘ayni (6/62), attributed to Ibn Juzayy al-
%(albi.

Sahth al-Bukhari, hadillllno. (2625); 'hd Muslim, hadith no. (1625).
4 Muslim, in one of his wordings, hadith no. (1625).

Musnad Ahmad, hadi(TIno. (2251); [1-Nasa'1, no. (3710); [hd [1-Shawkani
authenticated its chain in al-Sayl al-Jarrar (3/307).
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. . . . > . . 1
his earlier opinion, and *Ahmad in one narration.”

Although this contract is one of gifting and benefit, the purpose
of the argument is that it contains a condition based on an
unseen, unknown matter—namely, the death of one of the parties.
Yet this did not prevent its permissibility nor the enforcement of
its condition.

Indeed, this type of contract existed in the pre-Islamic era, and
Islam affirmed it due to the good and benefit it contains.

2. The Contract of Rugba

Rugba—with dammah on the ra’, sukiin on the qaf, fathah on the
ba’, followed by a final alif—is when a person says to another: “I
grant you this house as rugba; if you die before me, it returns to
me, and if I die before you, it is yours and your descendants’.” It
1s named rugba because each of the two parties “waits” and
watches for the other’s death’.

Thus, it is the transfer of a benefit or an asset contingent upon
life. A number of scholars held this form of rugba to be valid,
though they differed concerning the condition. The Shafi‘Ts,
Hanbalis, Abui Yusuf of the Hanafis, Ibn Hazm, al-San‘ani, and
al-Shawkani held the contract valid but cancelled the condition®.

Some Shafi'ts, and a narration from 'Ahmad—preferred by Ibn
Taymiyyah—held both the contract and the condition valid, so
that the property returns to its owner”.

! Mawsii ‘at Masa'il al-Jumhiir (p. 600).
; al-Mughnt by Ibn Qudamah (8/282).

Rawdat al-Talibin (5/370); al-Insaf by al-M[tdaw1 (7/134); Tabyin al-
Hagqa'ig by al-Zayla‘1 (5/104); al-Muhalld (8/130); Subul al-Salam (3/91); Nayl
%Z—szdr (6/20).

al-Jami * li-Ahkam al-Waqf wa-al-Hibat wa-al-Wasaya (5/48).
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The issue of rugba resembles that of ‘umra: the benefit is tied to
a lifespan whose end is unknown. The jurists permitted this
contract despite the fact that the duration depends on a human
lifespan—something neither owned nor known—and they did not
consider this an impediment to its validity.

The similarity between these contracts and life insurance lies in
the fact that both attach a financial consequence to the occurrence
of life or death. Nevertheless, the majority of jurists permitted
these contracts and established legal rulings upon them.

3. The Contract of Diyyah in Accidental Killing

The diyyah is the monetary compensation given to the victim or
to his guardians or heirs due to the injury, and it is also called al-
‘aql.

It is among the matters upon which the jurists have unanimously
agreed to be obligatory’.

The diyyah for accidental killing (al-gatl al-khata’) and quasi-
intentional killing (shibh al- ‘amd) 1s borne by the killer’s ‘aqgilah
(the male agnatic relatives), and it is paid to the family of the
victim over the course of three years, each year a third of the
diyyah, whether it is the diyyah of a life or the ‘arsh of an injuryz.

This 1s also a contract founded upon compensation that is
suspended upon life and death, and the Shari‘ah has stipulated
financial rulings that relate to compensating for death.

4. The Contract of the Obligatory Bequest (al-wasiyyah al-
wdjibah)
Egyptian law, in Articles (76, 77, 78, 79), has mandated what is

; al-Mughni by Ibn Qudamah (12/5).
al-Arsh: the blood money for injuries. Al- ‘Ayn by al-Khalil b. Ahm[d (6/284);
see al-Majmii “ by al-Nawawt (19/146-147).
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known as the “obligatory bequest,” whereby a bequest is due to
the first tier of the descendants of daughters, and to the
descendants of sons (‘awlad al-zuhiir), even if their generational
tiers descend, in an amount equivalent to what their father would
have inherited from his father’s estate had he been alive at the
death of the grandfather—provided it does not exceed one-third
of the grandfather’s estate, that this grandchild is not an heir, and
that the grandfather had not already granted him, without
compensation through another legal disposition, the amount he is
entitled to".

The legislature based this on the views of a group of scholars
who held that a bequest is obligatory for anyone who leaves
behind wealth. Among them are: "Ata’, al-Zuhri, Abii Majlaz,
Talhah ibn Musarrif, Sa‘id ibn al-Musayyib, al-Hasan al-Basri,
Tawis; al-Bayhaqi reported it from al-Shafi'T in his earlier
opinion; and it was also narrated from ‘Ishaq, Dawud ibn "Al1,
Abi ‘Awanah, and Ibn Jarir al-TabarT, and chosen by Ibn Hazm2 )

Thus, this is wealth that becomes obligatory due to the death of
the provider, in order to protect and preserve his children from
loss, poverty, and need, even though they do not have a direct
line of inheritance to the deceased (since the intermediary parent
has passed away). It is, therefore, a contract suspended upon life
or death.

As for the objections raised by those who prohibit life insurance,
in addition to what they have already mentioned regarding
commercial insurance, I say:

1. Regarding their statement that the contract contradicts true

; Sharh Qanin al-Wasiyyah by Abii Zahrah (p. 288).
al-Muhalla (8/349); al-Mughni by Ibn Q[ damah (8/391); Nayl al-Awtar
(6/39).
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reliance (tawakkul) upon Allah, it is refuted from several angles,
among them:

— Reliance upon Allah does not contradict taking the means.

The Prophet (peace and blessings be upon him) established this
principle when he said to the Companion: “Tie it, and then rely
(on Allah).”!

Although reliance upon Allah is among the highest ranks of
faith— “and upon Allah, the dependents shall all depend””*—and
among the greatest causes of attaining Allah’s love— “Indeed,
Allah loves the dependents™—and among the causes of
provision and sufficiency— “and whoever depends on Allah, He
will be his sufficiency”*— the Messenger of Allah (peace and
blessings be upon him) nevertheless set a standard: taking the
means, lest reliance (fawakkul) turn into negligence (tawakul).

To explain: a person’s actions relate to two matters—an internal,
spiritual aspect whose domain is reliance, and an external,
physical aspect whose domain is taking the means. If one of
these replaces the other, the person’s conduct becomes corrupt—
in terms of religion or worldly aspects of life.

Accordingly, every effort a person exerts to protect himself or
those he supports falls under this principle.

The evidence for this is what came in the hadith of Sa'd ibn Ab1l
Waqqgas, which we referenced earlier. The Prophet (peace and
blessings be upon him) instructed him not to bequeath more than
one-third, so that something substantial remains for his heirs after

! From the narration of ‘Amr b. Umayyah, recorded by Ibn Hibban in his Sahih,
no. (4475); see also al-‘Iraqt’s Takhrij al-Thya’ (2/1131).
3 [@1 ‘Imran: 122].

[Al ‘Imran: 159].

[al-Talaq: 3].
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him. This is despite the fact that Sa'd had no child at that time
except one daughter, as mentioned in al-Bukhari’s narration.
Later, Allah blessed him with offspring—seventeen sons and
eighteen daughters’.

The question is: Why did the Prophet (peace and blessings be
upon him) not agree with him and leave the matter of his
children to Allah, purely out of reliance and trust?

This hadith of Sa‘d has become a foundational jurisprudential
basis upon which many rulings of bequest were built, and no one
considers it contrary to reliance upon Allah. Rather, it is taking
the means and safeguarding future rights, as indicated by the
hadith: “It is sufficient sin for a man to neglect those he
maintains.”?

Moreover, the prohibitionists do not consider this supposed
contradiction in the case of state-mandated social insurance, and
they deem it permissible, even though it contains the same
rationale. Likewise, with what they propose under the name of
cooperative insurance—do they also forbid these because they
contradict the spirit of tawakkul?

— The Shari 'ah has affirmed means of preventing potential harm
before it occurs.

Among these are the prohibition against entering a land where
plague has broken out; and the prohibition of anything that
compromises safety in public roads. Ibn Hajar al-Haytami said:
“Benefiting from the road is conditioned on safety of outcome.”

Shaykh Zadeh said: “Movement in the Muslims’ road is

; al-Tabagat al-Kubrd by Tbn Sa‘d (3/137).
Abiti Dawid, hadith no. (1692).
Tuhfat al-Muhtaj (9/205).
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permitted with the condition of safety, just like walking, because
the right over the road is a shared right; one exercises his right in
one aspect, and the right of others in another.”"

Among such measures is the Shari‘ah’s approval of restricting
the assets of an insolvent debtor in order to protect the rights of
creditors, as held by the majority of Malikis, Shafi‘ts, Hanbalis,
and the two companions of Aba Hanifah?.

Also included is restricting certain financial transactions of a
person in their death-illness to preserve the rights of the heirs’.

Also among them is the approval of quarantine in cases of
contagious disease, as in the hadith narrated by Farwah ibn
Musayk al-Muradt: he said, “O Messenger of Allah, there is a
land of ours called Abyan; it is our land of cultivation and
sustenance, but it is plagued.” The Prophet (peace and blessings
be upon him) replied: “Leave it, for exposure (garaf) leads to
destruction (falaf).”*

Likewise in the hadith of ‘Amr ibn al-Sharid: a leper came with
the delegation of Thaqif to pledge allegiance, so the Prophet
(peace and blessings be upon him) sent word to him: “Return, for
we have already accepted your pledge.”” And in the hadith of
Abi Hurayrah: “The sick should not be brought near the
healthy.”®

; Majma* al-Anhur (2/659).
al-Sharh al-Saghir (3/352); Mughni al-Muhtaj (3/130); Kashshaf al-Qina
g3ﬁ416)
A al-Figh al-Islami wa-Adillatuhu (6/4504).
Sunan Abi Dawitd (3923); Musnld Ahm![d (15742); al-garf—with an open
af—means mixing with something disliked, i.e., contagion or death.
Muslim (2231).

% al-Bukhar (5771); Muslim (2221).
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No one can claim that such measures contradict reliance upon
God, nor that one must leave the matter entirely to divine decree
operating on everyone.

Therefore, life insurance is merely taking permissible means,
similar to what has been sanctioned in comparable situations. It is
an application of: “Tie it, and then rely.” Indeed, it is acting upon
the Prophet’s (peace and blessings be upon him) counsel: “That
you leave your children wealthy is better than leaving them poor,
begging from people.”

2. As for their claim that it is an insurance on something one does
not own:

I say:

« The opponents have erred in conceptualizing the issue, and
thus erred in their ruling. They assume that the
subject - matter (mahall al-"aqd) in life insurance' is life
itself, or the human person, and these—according to
them—cannot be the subject of a contract.

The correct view is that the true nature of the contract is an
agreement concerning the risk of death. Death is an event that
may occur and impact a person or others—just like an accident, a
fire, a collapse, an illness, or any other incident. It is a natural
contingency just like any other.

The contract concerns the effects of that contingency. There is no
form of life insurance that claims that the insurer guarantees the
insured’s continued life.

! The scholar Mustafa al-Zarqa disliked this designation and considered it
misleading, saying: “In reality, the subject of life insurance has been greatly
wronged by this bad name that suggests the opposite of its true nature.” Nizam
al-Ta 'min (p. 140).
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Thus, the subject of the contract here is the compensation, which
1s something valid to contract over and valid to own.

In this sense it resembles diyyah (blood money) and the
obligatory bequest (al-wasiyyah al-wajibah) and other matters
that the Shari'ah permits and suspends upon death.

o The Shari'ah has permitted what is far more serious and
more closely tied to the human being than merely
arranging a financial consequence upon death. It
permitted—during the eras in which slavery existed—the
sale of male and female slaves as an actual sale that
encompassed both soul and body', wherein the human
being was the very subject of the contract with respect to
benefiting from his labor and services. He was also
considered property of pecuniary value (mal
mutagawwim)® from which the owner benefited and which
passed via inheritance.

So, if the Shari‘ah, under specific historical conditions3, affirmed
the sale of human beings and deriving benefit from them, then
how could it prohibit a life-insurance contract which does not
entail selling the person nor granting ownership over him, but
merely a financial commitment in consideration of the
occurrence of death?

Conclusion
Rejecting life insurance on the grounds that it is a contract over

! This is because the sale of the body alone is of the nature of hiring (ijarah).

I sincerely apologize to the reader for using these expressions, which I
consider contrary to human rights, but we report them here as they appear in the
heritage sources.

Islam retained slavery for only one reason: the principle of reciprocity with
enemies. Unfortunately, the actual historical practice expanded far beyond what
the shari‘ah approves.
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something one does not own, or that it constitutes gambling or
usury, or that it contradicts reliance upon Allah (tawakkul), does
not stand on any sound textual or analogical basis. Life insurance
does not sell life or death, nor does it relate to the soul in any real
sense. It merely assigns a financial right upon the occurrence of
death—just like valid Shari‘ah contracts such as diyyah,
bequests, umra, rugba, and other established precedents.

It is a contract of guarantee (daman) whose analogues are
approved in the Shari‘ah, wherein equivalence between the two
countervalues is not required, and the disparity between
premiums and compensation is not considered wusury or
gambling. Furthermore, the risk is distributed across a collective
pool of policyholders, unlike gambling, which is based on risk-
taking between two parties.

The objectives of the Shari'ah pertaining to the preservation of
life, wealth, and progeny—along with the foundational
jurisprudential maxims affirming permissibility in transactions—
all support its legitimacy, especially given its essential similarity
to cooperative takaful schemes and social security systems,
which the opponents themselves deem permissible.

Accordingly, the opinion that life insurance is permissible is the
view closest to the texts and spirit of the Shari’‘ah, and most
consistent with people’s interests in their worldly and religious
affairs.
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Important Benefits

First Benefit: A Commentary on the Fatwa of Ibn “Abidin

Second Benefit: A Commentary on the Claim of Consensus in
Figh Councils

Third Benefit: A Commentary on the Abundant Exceptions to
the Principle of Prohibition

Fourth Benefit: The Corruption of Differentiating Between
Analogous Cases in Rulings

Fifth Benefit: The Claim of Exploitation by Commercial
Insurance Companies
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First Benefit

A Commentary on the Fatwa of Ibn ‘Abidin
There is no doubt that Ibn "Abidin was among the encyclopedic,
insightful scholars who combined jurisprudence with wisdom,
cumulative knowledge with methodological legal craftsmanship.
He is truly a towering figure in Hanafi jurisprudence and in
Islamic jurisprudence more broadly in the later centuries. Indeed,
in the breadth of his learning, he stands alongside many of the
early Imams of the Hanafts and others.

A question was posed to the Imam concerning a practice
performed by some merchants in his time. He lived in al-Sham,
which was frequented by merchants from Italy and other places,
and at that time al-Sham was under the Ottoman Empire.

The Imam said in his Hashiyah, under “The Chapter on the
Musta 'man — Section on Granting ‘Aman to a Non-Muslim™:
“An important inquiry regarding what merchants do when paying
what is called ‘sukrah,” and making the harbi (an enemy person)
liable for what is lost on the ship.

Based on what we have established, the answer becomes clear to
what is asked frequently in our time. The common practice is that
when merchants rent a ship from a harbi, they pay him its rental
fee, and they also pay a set amount of money to another harbi
residing in his own land. This payment is called ‘sukrah,” on the
basis that whatever of their wealth on the ship perishes—through
burning, sinking, looting, or otherwise—this man guarantees it in
return for what he receives from them. He has an agent, a
musta 'man living in our territory, residing in the Islamic coastal
cities with the Sultan’s permission, who collects the sukrah from
the merchants. If anything of their wealth is lost at sea, this
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musta 'man pays its full replacement to the merchants.

What appears to me is that it is not permissible for the merchant
to take the replacement for the loss of his property, because this
1s a commitment to what is not obligatory.

If you say: A depositary becomes liable if he takes payment for
safeguarding the deposit—then I say: Our case is not of this type,
because the wealth is not in the hand of the one who receives the
sukrah, but in the hand of the ship owner. If the ship owner is
himself the sukrah-holder, then he is a hired worker who received
payment both for preservation and for transport. Both the
depositary and the hired worker do not guarantee losses that
cannot be prevented, such as death, sinking, and the like.

If you say: It will be mentioned before the chapter on the
Guarantee of a Man that if someone tells another: ‘Take this
route; it is safe,” and he takes it and his money is taken, he is not
liable. But if he says: ‘If it is dangerous and your wealth is
seized, I guarantee it,” then he is liable. The commentator
explains this by saying that the deceiver guaranteed the attribute
of safety to the deceived explicitly.

This differs from the first case, for he did not explicitly state ‘I
guarantee’ in it. In Jami" al-Fusilayn: The default principle is
that the deceived returns to the deceiver only when the deception
occurs within a transaction, or the deceiver explicitly guarantees
safety to the deceived. An example is the miller who tells the
grain owner: ‘Put it in the bucket.” He does so, and it falls
through a hole into the water, and the miller knew of the hole—
he must compensate, for he deceived him within the contract,
which entails safety.

I say: In cases of deception, the deceiver must know of the
danger, as the miller example shows, and the deceived must be
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unaware. There is no doubt that if the grain owner knew of the
hole in the bucket, he would be destroying his own wealth by
choice. The term ‘deceived’ indicates this linguistically, for in al-
Qamis: ‘He deceived him: he misled him and enticed him with
falsehood so he became deceived.’

It is clear that the sukrah-holder does not intend to deceive the
merchants, nor does he know whether sinking will occur or not.
As for the danger posed by thieves or bandits, this is known to
both parties; they only pay the sukrah under intense fear in hope
of receiving compensation. Thus, our case does not fall under this
category either.

Yes, it may be that a merchant has a harbi partner in the Land of
War, and his partner enters into this contract with the sukrah-
holder there, receives the compensation, and sends it to the
merchant. The apparent ruling is that it is permissible for the
merchant to take it, because the invalid contract occurred
between two harbis in the Land of War, and what reaches him is
their wealth taken with their consent—there is no impediment to
taking it.

And it may be that the merchant himself is in their lands, enters
into the contract with them there, and receives the compensation
in our lands—or vice versa. There is no doubt that in the first
case, if a dispute arises between them in our lands, we do not rule
in favor of the merchant. But if no dispute arises and the
musta’'man agent pays him the compensation, it is permissible for
him to take it, because the contract concluded in their land has no
legal effect, and thus he has taken harbi wealth with their
consent.

As for the opposite case—where the contract was concluded in
our lands and the compensation is received in theirs—the
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apparent ruling is that it is not permissible to take it, even with
the harbi’s consent, because it is founded on an invalid contract
concluded in the lands of Islam, and its legal ruling stands.””

What we conclude from the foregoing text is as follows:

1. The Imam is speaking about a form of marine insurance
that had begun to spread in his time.

2. The Imam used the Latin-derived term that meant
“Insurance.”

3. He issued a fatwa prohibiting this transaction, considering
its compensation to be “a commitment to what is not
legally required” due to the absence of causation.

4. He rejected analogizing it to the liability for the danger of
the road because there is no causation nor any act of
deceiving.

5. He rejected analogizing it to liability for a deposited item
(wadi ‘ah) because the insured item is not in the hand of the
insurer.

6. He permitted taking compensation in certain cases—such
as when the contract, the merchant, and the insurer are all
in Dar al-Kufr—because, according to the Hanaft school,
it is permissible to take money through a corrupt contract
in non-Muslim lands.

He also permitted it if the Muslim merchant’s partner in
Dar al-Kufr takes the compensation there.

He also permitted it when the contract is concluded in Dar
al-Kufr and the compensation is received in Dar al-Islam,
so long as no dispute occurs between the parties, because

Y Hashiyat Ibn “Abidin (4/170),
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the payment is made willingly.
But if a dispute arises in Muslim lands, the claim for
compensation is not heard.

He prohibited taking compensation if the contract was
concluded in Dar al-Islam, even if the receipt occurs in
Dar al-Kufr.

Our Observations

1.

Ibn ‘Abidin (may Allah have mercy on him) treated this
issue as a question in the chapter of guarantees (damanat),
not as an independent contractual study nor as a sale-type
transaction of exchange.

Ibn ‘Abidin provided no operative cause (‘illah) for
prohibition other than it being “a commitment to what is
not required,” and he did not treat it as an issue of gharar,
gambling, usury, or anything of that sort, because he did
not see it as a contract of sale but as a liability matter.

. Ibn “Abidin’s response indicates that some jurists of his

time tried to permit this type of liability by analogizing it
to other forms of guarantee, such as liability for road
dangers, liability over a deposit, or the miller’s liability—
each belonging to the juristic domain of guarantees.

Ibn ‘Abidin observed that the practical benefit of
permitting the contract would, in most cases, accrue to the
harbi whose role resembles that of the insurer.

He differentiated between contracts concluded in Dar al-
Islam and Dar al-Kufr—permitting it in Dar al-Kufr based
on HanafT principles, and prohibiting it in Dar al-Islam.

When we examine Ibn “Abidin’s expressions, we do not
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find the decisive tone usually present in Hanafi writings.
Instead, he uses phrases such as “what appears to me”
(vazhar i), “the apparent ruling is” (fa-zahir anna hadha
yahill), and ‘“the apparent ruling is that it is not
permissible” (fa-zahir annahu la yahill).

These expressions do not indicate categorical prohibition, unlike
the firm language he uses elsewhere in his Hashiyah.

Those who have studied the Hanafi school recognize the specific
implications of these terms, for example:

O

“What appears to me” (yazhar li): indicates a
personal juristic inference based on analogy or
school principles, while acknowledging the
possibility of disagreement.

“The apparent ruling is” (fa-zahir anna): a
stronger inclination than ‘“appears to me,”
expressing predominant probability but not
certainty.

“The closer view” (al-agrab): a recognized
preference in the school based on strong evidence or
alignment with foundational principles.

“The chosen view” (al-mukhtar): a preference
adopted by him or by a group of mujtahid jurists,
based on strong argumentation and school
considerations.

“It is the school’s authoritative view/it is the most
correct view” (huwa al-madhhab/huwa al-"asah):
decisive affirmation that this is the authoritative
position for fatwa.
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o ‘“Prohibited/impermissible” (yahrum/la yajiz):
explicit and binding statements of prohibition.

What we observe is that Ibn ‘Abidin, in discussing sukrah
insurance, halted at the level of al-zahir (the apparent) because
he was dealing with a contract for which he had no clear
precedent in the school, and because he did not perceive a strong
element of suspicion that would push him toward using stronger

evaluative terms such as “it is forbidden,” “it is impermissible,”
or “it 1s invalid.”

7. Ibn “Abidin connected the discussion of sukrah with what
he had previously mentioned in the chapter of “al-
Musta’man,” where he investigated the rights and
obligations tied to a harbi entering Muslim lands with
security guarantees, or a Muslim entering non-Muslim
lands with security guarantees, and the legal consequences
for contracts, financial exchanges, and transactions
between the parties.

What is noticeable is that the identity of the parties and the
location of the contract affect the legal ruling in this case, even if
the contractual form is similar.

This represents the most important elements of the farwa of
Imam Ibn "Abidin (may Allah have mercy on him).

The question now arises: Does this place Imam Ibn ‘Abidin
among those who prohibit or invalidate commercial
insurance contracts?

What 1 see is that counting Ibn "Abidin among those who
prohibited and invalidated insurance involves a degree of
scholarly and methodological overreach, for the following
reasons:
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1. Imam Muhammad *Amin, known as Ibn ‘Abidin, was born
in the Levant in 1198 AH / 1784 CE and lived there until
he passed away in 1252 AH / 1836 CE. This period was
extremely early in the history of commercial interaction
between East and West after a long era of wars and
hostilities in which the default principle for acquiring
financial resources was conquest and military campaigns.
The last of these was Napoleon’s invasion of Egypt and the
Levant and the atrocities committed by the French armies
against Egyptians, Palestinians, Turks, and North
Africans—events that undoubtedly reached the Imam, who
lived close to the unfolding of these circumstances.

This strongly influenced the language of his fatwa, as he
approached the transaction solely through the lens of
security covenants, the status of non-Muslim belligerents,
and the legal consequences that follow from that.

2. Insurance during this period was still in its infancy. Its
legal structures were still evolving, gradually moving from
individual arrangements to organized collective
frameworks. The form that the Imam referred to in his
discussion was a transaction between a single insurer,
merchants, and an agent of the insurer in the Levant. There
was no state involvement and no regulation through
international agreements.

Comparing the case discussed by Ibn ‘Abidin with
modern, regulated forms of insurance overlooks major
developments in the nature of the contract and the structure
of guarantees—factors that significantly affect the legal
characterization of the issue and thus the ruling derived.

3. The form described by Ibn ‘Abidin was an individual
arrangement: a single insurer with a single insured, with
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absolutely no mention of collective models that transform
insurance from a gambling-like setup into a cooperative,
mutual-based system in which compensation arises from
the pooled contributions of all participants in a structured
exchange.

. What appears in Ibn ‘Abidin’s text regarding sukrah is the
simplest form of marine insurance, lacking organized
financial institutions. At that time, there was no
comprehensive concept of social or cooperative insurance
across multiple domains—only basic guarantees for
maritime goods.

Today, insurance covers all aspects of life. Just as it occurs
between Muslims and non-Muslims, it also occurs among
Muslims under a legal system that defines the obligations
of both parties. By contrast, sukrah was merely a liability
agreement with a non-Muslim belligerent outside the
authority of the Shari'ah. This context undeniably shaped
his ruling.

. Ibn “Abidin did not develop a general theory or
overarching maxim regarding commercial insurance;
rather, he addressed a specific incident. Thus, equating his
words with the statements of later scholars—who studied
the issue after its forms became fully developed—and
placing him among the forbidders, though they possessed
elements unavailable in his era, amounts to an imprecise
and ungrounded generalization, especially without
clarifying the differences.

At this point, I would like to elaborate slightly on the use of
classical juristic statements and the attempt to apply them
directly to modern, highly developed cases, forcing new realities
into old constraints even though the new scenario diverges
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significantly from the old. For example:
1. Prayer in Means of Transportation

In a fatwa by Shaykh Ibn ‘Uthaymin' on the ruling of facing the
qiblah when praying an obligatory prayer in an airplane, he
said—after mentioning the leniency regarding voluntary prayers:
“As for the obligatory prayer, one must face the giblah, and one
must bow and prostrate if possible. He must ask the flight
attendants about the direction of the giblah if the aircraft does not
have a giblah indicator. If he does not do so, then his prayer is
invalid.”

The Shaykh (may Allah have mercy on him) based this on the
Prophet’s (peace and blessings be upon him) prayer on his riding
animal and built his ruling on foundational principles that cannot
realistically be applied to aircraft due to modern safety
requirements for oneself and others. In reality, analogizing prayer
on an airplane to prayer on a riding animal involves several
problematic assumptions:

1. The difficulty of movement in an airplane—standing,
bowing, and prostrating—due to limited space and safety
regulations that restrict such movements. In many cases,
performing these acts is either impossible or dangerous,
even if theoretically possible.

2. The difficulty of determining and continuously
maintaining the direction of the giblah while the aircraft

! Muhammad ibn Salih al-‘Uthaymin: He was born in ‘Unayzah in the year
1347 AH. He studied hadith, figh, and language. He studied in ‘Unayzah at the
Institute of Knowledge, worked as a professor at Muhammad ibn Sa‘ad
University in the College of Shari‘ah, taught in the Prophet’s Mosque, and
authored many diverse works. He passed away in 1421 AH.

Majallat al-Da‘wabh, issue no. (1757), p. 45.
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changes direction due to weather or air traffic adjustments,
making adherence to a fixed direction a cause of
significant hardship.

Thus, it is not sound to take an example rooted in a specific
historical environment and apply it to a radically different
environment that shares only the underlying intention but not the
practical reality.

2. The Penal System as an Example

Modern legal systems, both international and national, have
transformed imprisonment into an institution with administrative
structures and codified criminal procedures. Some jurists of the
past dealt with imprisonment in a very limited, rudimentary
form—such as tying a prisoner to a pillar in the Prophet’s
Mosque, as happened with some captives during the time of the
Prophet (peace and blessings be upon him).

Yet, proper jurisprudence requires exercising ijtihad regarding
the issue in its modern form, rather than reducing it to an earlier
conception that belonged to the context and capacities of its own
time.

3. Prohibiting Taking Payment for What Contains the
Meaning of Worship

Such as teaching, da ‘wah, Qur’an memorization, and imamah—
according to the position of the early Hanafi scholars. Here I will
cite the words of Ibn “Abidin himself as he relates how the ruling
developed from prohibition to permissibility due to changes in
circumstances and conditions.

Ibn “Abidin says: “It is stated in al-Hidayah: Some of our
mashayikh—may Allah Most High have mercy on them—
considered it preferable in our time to allow hiring for teaching
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the Qur’an, due to the evident neglect in religious matters; and
refraining from doing so would lead to the loss of the
preservation of the Qur’an. Upon this is the farwa (wa ‘alayh al-
fatwa).

The text of al-Kanz, Mawahib al-Rahman, and many other books
restricted the exception to teaching the Qur’an. Mukhtasar al-
Wigayah and al-’Islah added the teaching of figh; al-Majma’
added imamah, and the same appears in al-Multaga and Durar
al-Bihar. Some added the adhan, igamah, and exhortation
(wa z). The author cited most of them, but what appears in most
books is limiting the exception to what is in al-Hidayah.

This is the collection of what our later mashayikh—the Balkhis—
have stated, though they differ on some aspects of it, in
opposition to what the Imam (Abu Hanifah) and his two
companions held. Their statements in all commentaries and
fatwas agree that the justification is necessity, namely the fear of
the Qur’an being lost, as in al-Hiddyah.”1

Thus, Ibn ‘Abidin himself reports the original prohibition—due
to the act being one of worship and devotional closeness—and he
also conveys permissibility due to necessity, need, and the
change of times, and all of this from the same scholars of the
madhhab and upon the very same foundational principles.

If not for fear of excessive length and straying from the intended
purpose, we would mention parallels in which the farwa was
shaped by local circumstances and temporal assumptions, which
cannot rightly serve as a universal principle to be applied
unreservedly to anything that merely resembles it in outward
form while differing in its essence.

Y Hashiyat Ion “Abidin (6/55-56).
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There is no doubt that the camel and the airplane are both means
of travel; yet travel in the desert is not like travel in the air, and
the laws of machinery differ from the laws of living creatures.

Likewise, teaching the Qur’an at a time when most people—
especially jurists and teachers—received regular stipends from
the Bayt al-Mal does not resemble the situation of later eras, in
which livelihoods depend on work, craft, or trade, along with
obligations to pay taxes to a central state. Thus, although
teaching may be similar in outward form, the method and context
differ—and therefore the ruling must differ.

This is precisely the case with insurance. It no longer maintains
the simple form of a daman agreement involving a guarantor, a
guaranteed party, and a guaranteed matter. Rather, it has become
an organized commercial practice, a regulated industry that
establishes obligations upon each party, while being at the same
time a cooperative, participatory undertaking.
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Second Benefit

A Comment on the Claim of Consensus in Figh

Councils

There is no doubt that the emergence of Figh Councils in the last
century was a pioneering development and an important gateway
for juristic ijtihad. Since the establishment of the Islamic
Research Academy at al-Azhar al-Sharif, followed by other
bodies and councils such as the Islamic Figh Council of the
Muslim World League and the International Islamic Figh
Academy of the Organization of Islamic Cooperation—in
addition to national juristic bodies represented by the Dar al-Ifta’
institutions and the scientific research departments in Muslim
countries—I say: since the founding of these councils and bodies,
the study of certain contemporary issues has become a collective
enterprise after individual or madhhab-based ijtihad used to be
the norm.

The topic of commercial insurance has indeed been examined by

several councils, some of which were referenced throughout this
book’.

Some writers on the subject of commercial insurance—especially
those who prohibit it—have attempted to give the impression of
an “ijma’,’ or at least unanimous agreement in a particular
council or across several councils. They do this by using broad
and vague statements, such as: “The ruling of prohibition is what
the figh councils have unanimously agreed upon,” or: “The Figh
Council ... concluded that commercial insurance is forbidden.”

! See, for example, Majallat Majma* al-Figh al-Islami al-Duwali, second
session, vol. 2, p. 545 and onwards; Figh al-Nawazil: Dirdasah Ta siliyyah,
which contains all resolutions issued by figh academies regarding
contemporary issues, p. 266 et seq.
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In truth, this matter requires clarification and precise treatment
from several angles:

First: Ijma’ in the ’usili sense is the agreement of all the
mujtahid scholars of the ‘ummah, in a given era after the death of
the Prophet (peace and blessings be upon him), on a particular
religious matter. Thus, ijma’ requires the absence of dissent
among the mujtahids', and it must apply to scholars of the very
era in which the issue arose; whoever attains the rank of ijtihad
after the occurrence of the issue is not counted among the
scholars of that era”.

For ijma " in its ‘usili definition to be realized, six conditions
must be met:

1. It must occur after the death of the Prophet (peace and
blessings be upon him).

2. It must be formed by Muslim scholars.

3. Those scholars must have reached the rank of ijtihad.
4. They must belong to a single historical era.

5. They must all agree on the ruling.

6. The issue must be a religious matter.

Given the importance of fulfilling these conditions, Ibn
Taymiyyah (may Allah have mercy on him) rejected many claims
of consensus, saying: “The meaning of ijma " is that the scholars
of the Muslims gather upon a ruling. If the ijma " of the ‘ummah
upon a ruling is established, no one may oppose it, for the
‘'ummah does not agree upon misguidance. But many matters are
thought by some people to be ijma’, while that is not the case;

; Al-Bahr al-Muhit by al-Zarkash (4/436).
Tbid. (4/437).
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rather, the opposing view is stronger in the Book and the
Sunnah.”

If we apply this definition and these conditions to the issue of
insurance and compare it with what has been issued by Figh
Councils, we find no ijma‘ in the 'usili sense—nor even near-
consensus. At best, some conclusions represent institutional
collective ijtihad.

For example, in the decision of the Council of Senior Scholars in
Saudi Arabia (1397 AH), the resolution stated: “After discussion
and exchange of views, the Council resolved by majority vote
that commercial insurance is prohibited ...."

Likewise, in the decision of the Islamic Figh Council in Makkah
(1398 AH), it states: “After thorough study and deliberation, the
Council resolved by majority the prohibition of insurance in all
its forms ....”">

Second: Opposite these councils that adopted prohibition by
majority vote, there are other reputable councils which did not
adopt prohibition at all; rather, they stated that the matter requires
further ijtihad considering multiple factors. Among these is the
Islamic Research Academy in Cairo. In its second conference
(1385 AH), the Academy stated in its resolutions: “As for the
types of insurance undertaken by companies—whatever their
nature—such as liability insurance, insurance for harm incurred
by the policyholder from others, insurance for accidents with no
liable party, life insurance and its equivalents: the conference
resolved to continue studying them by means of a committee
combining scholars of Shari‘ah with economic, legal, and social

; Majmi’ al-Fatawa (20/10).
Figh al-Nawazil (p. 269).
Ibid. (p. 275).
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experts, and to review—before giving an opinion—the views of
Muslim scholars across the Islamic world as far as possible.””!

Third: Anyone who follows the proceedings of many Figh
Councils will find that the terms ‘“consensus,” or even
“agreement,” are far removed from the 'usitli conception of ijma’
or ittifaq, for several reasons, including:

o The small number of attendees compared to those invited.
For example, in the session of the Islamic Figh Council
convened in Sha'ban 1398 AH at the headquarters of the
Muslim World League in Makkah to study insurance and
issue a ruling, more than half the members were absent.
Dr. Mustafa al-Zarqa stated in his remarks: “I would like to
add that in this first session of this blessed Figh Council—
where only half of its members have gathered, and the rest
were absent or excused due to personal circumstances—it
is not appropriate to issue a decision with such speed ...””

e Most attendees do not contribute research or written
opinions, but attend as listeners to others. This makes the
sessions resemble lectures or debates, and the result may
be that some participants have not fully reviewed the issue
in all its details.

For example, at one of the conferences of the International
Islamic Figh Academy that discussed the topic of insurance, the
participants who contributed written works on the subject
included Dr. Wahbah al-Zuhayli, Sheikh Rajab al-Tamim;,
Sheikh “Abdullah bin Zayd ‘Aal Mahmid, Dr. Mustafa al-Zarqa,
Sheikh °“Alr al-Taskhiri, and Dr. Muhammad ‘Abdel-Latif al-
Farfur. The majority of attendees, however—including prominent

! Figh al-Nawazil (p. 266).
Thid. (p. 284).
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scholars such as Sheikh ‘Abdullah bin Humayd, Sheikh Ibn Baz,
Sheikh “Abdul Quddiis al-Hashimi al-Nadw1, Sheikh Muhammad
Mahmiid al-Sawwaf, Sheikh Muhammad Rashid Qabbani, and
others—did not submit written contributions.

The absence of research papers from most participants makes the
discussion closer to oral interventions, which do not allow for
properly weighing the evidence or elaborating on discussions in a
manner suitable for complex issues like commercial insurance.

Fourth: With all due respect for council-based jurisprudence
(figh al-majma ‘)" and its role in fostering ijtihad and clarifying
legal issues, I believe that, in its current form, it does not
represent jurisprudential consensus in the precise methodological
sense. Rather, it resembles voting processes on draft laws, where
proposals are presented and a majority opinion is adopted,
without necessarily achieving a scholarly agreement based on
comprehensive and in-depth study. This is not the nature of figh
research, which relies on clarifying the point of dispute,
surveying opinions, detailing evidence, and rigorous discussion
at the level of proofs, derivations, and rulings. I would further
argue that Islamic jurisprudence, with its heritage and diversity,
has historically not been built on collective voting mechanisms;
rather, it has developed through the individual efforts of jurists,
who may coincide in some rules and principles or differ, but
whose contributions collectively constitute a deeply rich and
flexible body of law.

Therefore, while figh academies/councils can serve as supportive
and organized frameworks, they do not replace individual ijtihad,
nor can their pronouncements be considered binding consensus

! Incidentally, I myself have been a member of figh council, and remain in
some of them.
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(ijma’) or authoritative rulings.

Fifth: Disagreement with the majority opinion on a matter does
not necessarily indicate that the dissenting opinion is weak,
invalid, or inapplicable. Many issues were initially adopted by a
single madhhab or scholar, and later became widely followed.

Thus, the decisive factor is the strength of the evidence and the
soundness of reasoning, not the number of supporters. Figh and
‘usul texts are filled with examples of issues initially held by a
single school or scholar, which later gained wider acceptance due
to the strength of evidence, until they became the standard
practice. This applies to matters of marriage, divorce,
transactions, and even acts of worship. Indeed, some positions
now considered established or dominant were originally minority
or isolated opinions that later prevailed due to compelling
evidence, strong argumentation, or changing circumstances.

From this, the existence of opinions contrary to those of some
Figh councils—or even the majority opinion—on matters of
commercial insurance does not, by itself, undermine their
scholarly value or invalidate the permissibility argument. We
have seen practically how the opinions of jurists on insurance
have evolved from the time of Sheikh al-Mutay'1 and Sheikh
Qara‘ah to the present, to the point that advocating permissibility
has become equivalent to advocating prohibition. Indeed, those
who opposed insurance were compelled by the strength of public
interest to allow exceptions, leaving very few types of insurance
as clearly prohibited.

If we give practical examples of issues where farwas and judicial
practice shifted to a minority or previously less-favored opinion,
we find:

1. The Hanaft position on the validity of marriage contracts
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without a guardian versus the majority view declaring
them invalid: Most countries adopted the Hanaf1 approach
in law to validate the contracts of Muslims, avoiding
disputes and complications that could arise from the
majority opinion and preventing potential disruption of the
marriage system.

2. Purification from impurities (najasah) using any pure
liquid such as vinegar, rosewater, or other cleansing agents
not called “water” (Sanitizer): The Hanafis permitted this
while the majority initially prohibited it. Today, this
approach is widely practiced, and most people remove
impurities such as blood with disinfectants or ointments.

3. Prayers while traveling (salah al-safar) and the differing
views on the minimum travel distance and duration for
shortening prayers: While the four madhhabs linked prayer
shortening to specific distances' (with variations recorded
in figh texts) and set a maximum duration, scholars such as
Ibn Taymiyya, Ibn Hazm, and al-Shawkani permitted
shortening for any travel, long or short, as commonly
understood. Many contemporary fatwa bodies and muftis
have leaned toward Ibn Hazm and Ibn Taymiyya’s opinion
because it aligns with the Shari‘ah’s objective of ease and
facilitation.

4. Tawaf (circumambulation) of the House (Ka‘bah) by a
menstruating woman during Hajj, “Umrah, or otherwise:
All four madhhabs agreed on the prohibition of fawdf by a
woman in menstruation (or a junub) if there is no excuse.
However, jurists disagreed regarding tawdf al-ifadah

! Ibn Hajar mentioned that opinions on determining the travel distance reached
twenty different views. See: Fath al-Bari (2/566).

~374-



(during Hajj):

o The majority (Malikis, Shafi'is, and Hanbalis) held
that a menstruating woman cannot perform tfawaf
and must remain in Mecca until she is pure, or if she
travels, she must return to complete it.

o The Hanafis allowed a woman in this situation to
perform the tawaf of the pillar while menstruating; if
she purifies while still in Mecca, she repeats the
tawaf, otherwise her tawaf is valid but requires a
female camel (badanah).

o Ibn Taymiyya held that the fawaf is valid if she
cannot remain until she purifies, and if performed in
a state of necessity, it counts, and she exits ithram
without penalty.

Many contemporary fatwa authorities have adopted Ibn
Taymiyya’s approach due to its alignment with public interest,
considering the complexity of Hajj procedures and the multiple
obligations involved.

5. The Ruling on Oaths Involving Divorce

The four juristic schools hold that a divorce suspended upon the
occurrence of a specified condition (taldg mu ‘allaq) takes effect
decisively once that condition is fulfilled. They also hold that this
type of oath is not nullified by kaffarat yamin; rather, the
individual must either uphold his oath, or else violate it, in which
case the divorce takes place in the manner he swore upon. His
intention is of no legal consequence—whether he intended actual
divorce, threat, or otherwise.

Ibn Taymiyyah, however, held that the matter is determined by
the intention of the one swearing by divorce. If he intended
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divorce, then it is treated as divorce; but if he intended an oath
(yamin), then it is treated as an oath. Thus, either what he swore
upon occurs, or he violates it, in which case kaffarat yamin
becomes due, and divorce does not take effect if his intention was
that of an oath.

Many contemporary muftis and several Figh Councils inclined
toward the view of Ibn Taymiyyah, due to the widespread
prevalence of corruption, the carelessness of people in this
matter, and the common use of divorce as a form of oath—an
unsound social practice among many.

6. Likewise, is the view held by Abii Thawr, followed by Ibn
Taymiyyah, regarding the permissibility of selling olives for
olive oil, selling sesame seeds for sesame oil, selling grape juice
for grapes, and selling milk for clarified butter. Their reasoning is
that all these items, through processing, lose the characteristic of
being a “staple food” (giit), and thus rafadul (disparity) becomes
permissible, meaning the two are no longer treated as one
usurious (ribawi) category.

The Hanafis agreed only when the excess amount in the
exchange was oil, and they considered the difference as
compensation for the thajir (the olive residue).

Meanwhile, the majority prohibited this type of transaction,
considering it a form of riba, arguing that processing does not
eliminate the underlying cause of prohibition.

Yet many contemporary muftis leaned toward the position of Abii
Thawr and Ibn Taymiyyah because of its benefit to the market
and its facilitation of commercial transactions.

A similar example is the disagreement regarding the sale of
crafted gold for cash on a deferred basis, or the sale of crafted
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gold for gold with disparity, on the grounds that craftsmanship
removes it from the category of “currency” (thamaniyyah). We
previously discussed the various juristic views on this issue.

This view has also become more widely adopted in farwda, despite
being contrary to the positions of the four schools, which
maintained that such items remain within the category of ribawi
goods.

These examples—and many others that we have refrained from
mentioning to avoid undue length and tedium—demonstrate what
we stated at the outset: that disagreeing with the majority view,
when such disagreement exists, does not necessarily imply that
the opposing opinion is weak or anomalous. Indeed,
circumstances may change such that what was previously the
less-preferred view becomes the stronger one in practice and in
fatwa.
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Third Benefit

A Commentary on the Excessive Number of
Exceptions

to the Principle of Prohibition

The default principle for establishing rulings in the Shari'ah is
that the legal maxim should come in a general, stable form that
applies comprehensively to all cases and particulars of the issue,
such that nothing is excluded from it except what is supported by
valid evidence that rises to the level of compelling necessity, or a
dire need that takes the ruling of necessity.

However, when exceptions proliferate across multiple sub-issues
of the same topic, and their scope expands to the point that they
cover a large portion of the principle’s applications, this becomes
an indication that the default principle was not built upon a solid
foundation, and that the maxim itself requires re-articulation or
re-formulation. This is because the abundance of exceptions
weakens the universality of the default principle and exposes its
shortcomings.

For this reason, the usili scholars have established that resorting
to exceptions is only permissible in the narrowest limits, and that
when exceptions become numerous, this indicates that the default
principle is in need of methodological reassessment.

Even in the field of verbal exceptions, linguistic convention does
not permit absolute or nonsensical exceptions. For example, it is
invalid to say: “I gave you ten dirhams—except ten dirhams.”

Al-’Amidi, al-Zarkashi, and others related consensus on the
invalidity of a total exception—meaning an exception that
removes all members of the category from which the exception is
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made—considering this a type of absurdity that cannot be
attributed to rational speech.

Thus, if someone were to say, “My wives are divorced—except
four,” then all of them would be deemed divorced and the
exception would carry no weight.

And if someone said, “I owe one thousand dirhams—except one
thousand dirhams,” he would still be liable for the full amount®.

Some scholars even invalidated an exception when it equals or
exceeds what remains’.

Al-Zajjaj said: “Exception occurs only when the excluded is little
relative to the much.” And Ibn Jinni said: “If someone were to
say, ‘This is one hundred—except ninety,” he would not be
speaking proper Arabic, and his speech would be considered
defective and corrupt.”

Qadt Abu Ya'la said: “It is not valid to except most of the
amount. Al-Khiragi mentioned this in the Book of
Acknowledgments, and related it from Ibn Durustawayh the
grammarian; al-Bagqillan1 supported this in his al-Tagrib fr Usil
al-Figh”*

Al-Khiraqi stated in his Mukhtasar: “Whoever acknowledges
something and then excepts most of it—meaning more than
half—shall be held to the entirety, and his exception is invalid.””

! Usill al-Figh alladhi La yasa“ al-Faqih Jahluh (p. 331).

Some scholars restricted the disagreement to the issue of exception from a
number. As for exception by formula, they allowed variance—such as one
saying, “Give to the people in the house except the wealthy,” and if the wealthy
are the majority, the exception is still valid.

4 Al-"Uddah fi Usiil al-Figh (2/667).

Ibid. (2/666).

Mukhtasar al-Khiragr (p. 76).
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Ibn Qutaybah al-Dinawart said: “It is permissible for someone to
say, ‘I fasted the entire month—except one day,” but it is not
permissible for him to say, ‘I fasted the entire month—except
twenty-nine days.”””!

If this is the case in linguistic convention—which is naturally
flexible and admits multiple interpretive possibilities—then what
should be said about Shari‘ah principles, in which stability and
consistency are required so that jurisprudence may be built upon
them and rulings may depend on them?

Indeed, the excessive number of exceptions to a Shari'ah
principle, or to a ruling established upon /iurmah (prohibition),
leads to undermining the principle and to removing from it the
very description of being an “original rule.”

Usiili scholars discussed whether specifying a general ('amm)
expression may reduce it to the smallest possible number, and
whether doing so is permissible for most of its members. Al
Taymiyyah® said in al-Musawwadah: “It is permissible,
according to our scholars, to specify a general expression until
only one instance remains. Abu Bakr al-Qaffal and Abu Bakr al-
Razi prohibited this, saying: It is not permissible to reduce it
below the minimum level of plurality except by means that
would also allow abrogation; and this is, in my view, more
correct. Al-Juwayni stated that what we have chosen is the
position of the majority, saying: The majority of jurists have held
that plural expressions are explicit in denoting plurality and do
not admit reinterpretation.””

! Al-"Uddah fi Usil al-Figh (2/668).
We said: “Al Taymiyyah” because the grandfather, the father, and the

grandson all contributed to its authorship.
Al-Musawwadah (pp. 116-117).
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He continued: “Qadi Abii Ya'la stated in al-Kifdyah that it is not
permissible to specify all instances of a general expression unless
a ‘large number’ remains... I say: This is the position chosen by
Abu al-Husayn al-Basr1 and the author of al-Mahsiul, and it is
correct for one who understands it. Ibn Burhan related from al-
Qaffal the same as the first view, and said: It is the supported
position. Most Mu ‘tazilites said: It is not permissible to specify it
down to one instance; rather, a significant number must remain,
though its exact quantity is not fixed but known through
contextual indicators. Al-Ghazali chose the view of al-Razi.”!

Abii al-Husayn al-BasrT stated regarding excepting “most”: “The
stronger view is to prohibit this in all expressions of generality,
and to require that they refer to a significant number—even if the
precise quantity is unknown.”>

Imam Abi Ya'la explained the rationale for prohibiting the
excepting or specifying of “most,” saying: “For if it were
permissible to except most, it would be permissible to except all.
Do you not see that since specification is permissible for most of
a general expression, it would then be permissible for all of it—
which would amount to abrogation? Since total specification is
impermissible, specification of most is likewise impermissible,
because the majority resembles the whole.””

What is noteworthy regarding the issue of commercial insurance
is that when those who prohibit it confronted the practical
difficulties of real-world application, and the hardship, loss of
rights, and extensive disagreement that follow from declaring it
haram, they resorted to making exceptions to the original

! Ibid. (p. 117).
Al-Mu tamad (1/236).
Al-"Uddah fi Usil al-Figh (2/668),
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forbiddance, permitting numerous forms of commercial
insurance and other related contracts—until the exceptions came
to outweigh the principle itself.

They permitted cooperative insurance (al-ta’min al-ta 'awunit)
despite its containing mu ‘awadah (exchange/consideration).

And they permitted social insurance (al-fa’'min al-ijtima7)
despite its involving mu ‘Gwadah and compulsion.

And they permitted automobile and vehicle insurance on the
grounds that it is mandated by the state and imposed by
governmental authority.

And they permitted health insurance due to its pressing public
interest and its general need, which takes the ruling of necessity.

And they permitted insurance connected to a primary contract—
even when it contains the same gharar (uncertainty) found in the
original—such as insurance on electrical appliances, telephones,
and maintenance contracts tied to the purchase of an item,
claiming that what is tolerated in the subsidiary is not tolerated in
the principal, and by analogy to the permissibility of selling fruit
as a subsidiary to the tree despite gharar and vagueness.

And some among them permitted life insurance if granted by the
company or by one’s employer as a form of gratuity, considering
it a category of donation (fabarru”).

Thus, the exceptions soon multiplied and diversified until, in
practice, they came to include most forms of insurance.

These exceptions, without doubt, weakened the theoretical
framework built upon the absolute prohibition of commercial
insurance. A better course for the prohibitors would be to state
conditional permissibility if they do not choose to state absolute
permissibility.
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And the view of conditional permissibility—subject to precise
criteria—is methodologically more coherent and closer to juristic
analysis in usul al-figh, while its practical outcome aligns more
closely with the objectives of the Shari'ah than either absolute
prohibition or complete permissibility.

-383 -



Fourth Benefit

The Invalidity of Differentiating

Between Similar Cases in Ruling

It is well known that the Shari‘ah came with uniting what is
similar and distinguishing between what is different; thus, a thing
takes the ruling of its counterpart and is not given the ruling of its
opposite.

Concerning this, the Exalted said: “So do you believe in part of
the Scripture and disbelieve in part?”!

Ibn al-Qayyim said: “As for His legislative command-based
rulings, all of them follow this pattern: you find them
establishing equality between similar cases, attaching each
counterpart to its like, and evaluating each matter by its
equivalent.”

Thus, differentiating between similar cases without a legally
significant distinction is a type of contradiction and arbitrary
judgment without authority.

In light of this, the methodological flaw becomes evident in the
practice of those who permitted the contract of social insurance
implemented in most Muslim countries while prohibiting
commercial insurance, even though both rest upon the same
foundation: periodic financial contributions in exchange for the
commitment of the guaranteeing party to compensate at a certain
threshold or upon the occurrence of a risk. Social insurance
includes liability insurance, personal insurance, and life
insurance.

! [Al-Baqarah: 85].
I'lam al-Muwagqqi ‘in (2/330).
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The resolution of the Council of Senior Scholars in Saudi Arabia
issued in 1397 AH stated: “Drawing an analogy between
commercial insurance contracts and the retirement system is
invalid, for it is an analogy with a material difference. What is
given in retirement benefits is a right undertaken by the ruler due
to his responsibility toward his subjects. In disbursing it, he
considered the service rendered by the employee to the nation
and established a system that takes into account the interests of
those closest to the employee and the likelihood of their need.
Thus, the retirement system is not of the category of financial
exchanges between the state and its employees. Accordingly,
there i1s no resemblance between it and insurance, which is
among the contracts of commercial financial exchange through
which companies aim to exploit policyholders and profit from
them through impermissible means. What is given in retirement
cases 1s a right undertaken by governments responsible for their
subjects, disbursed to those who have served the nation as a
recompense for their contribution and in cooperation with them
in return for their cooperation with the government through their
physical and intellectual efforts and the great portion of their time
spent in advancing the nation.”

If we set aside the exhortative tone appearing at the end of the
statement—such as references to the cooperation of the nation
and recompensing good with good—since such phrasing could
be said about any form of insurance in view of its benefits and
returns to the insured, then the moral and emotional framing used
to distinguish between structurally similar contracts does not
resolve the juristic problem; rather, it increases its vagueness.
This is because the Shari'ah-based criterion in judging contracts
1s not emotional rhetoric but the fulfillment of Shari'ah

' Figh al-Nawazil (pp. 272-273).
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conditions within a contract of exchange (mu'awadah) or a
contract of donation (tabarru’). Hence, limiting the distinction to
this type of discourse is no more than a post-hoc justification for
a pre-existing position, not a juristic foundation adequate to
differentiate between what is labeled “social insurance” and what
is labeled ‘“‘commercial insurance.”

Here, briefly, I will demonstrate the extent of equivalence
between the two types, and indeed I will show that the contract of
commercial insurance is more deserving of permissibility than
social insurance.

1. Similarity in the Nature of the Contract

Whoever examines the nature of both commercial insurance and
social insurance will find that they share the following
characteristics:

« Both are contracts of mu ‘awadah (financial exchange): the
premiums are given in return for compensation.

o« Both are contracts of adhesion: for the insurer (the
insurance company or the state) prepares the insurance
contract in advance, and the role of the client is limited to
acceptance. Yet it is noticeable that the degree of adhesion
in social insurance 1is stronger than in commercial
insurance.

« Both are originally consensual contracts: for offer and
acceptance are presumed. However, formality in social
insurance is more apparent, for the insured employee
cannot reject it; thus, it is closer to formality than to
consenting.

« Both are contracts extending over time: they last for a
defined period during which the insured risk may occur.
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« Both are contracts based on good faith: neither party may
conceal essential information from the other that affects
the contractual process, otherwise the contract is invalid.

2. Similarity in the Presence of gharar

The gharar (uncertainty) taken by the prohibitors as the cause for
forbiddance of commercial insurance exists in the social
insurance system without any meaningful difference:

« Vagueness regarding what is given and what is received.
o Vagueness regarding the term.

« Vagueness regarding whether the benefit will materialize
in cases such as death, disability, or illness.

3. Similarity in the Claim of Gambling

The prohibitors likened commercial insurance to gambling on the
basis that the insured may pay premiums for many years and
receive nothing if the risk does not occur, while he may receive a
large sum far exceeding his contributions if the risk does occur.

The exact same condition exists in the social insurance system.
The contributor may receive more than he paid—especially if he
lives for a long period or if benefits continue for his wife and
unmarried daughters, as well as in the case of accidents and
similar situations. And he may receive less than he paid if he dies
early without an heir or beneficiary.

4. Similarity in the Claim of Riba

The prohibitors claimed that commercial insurance involves riba
al-fadl (usury of surplus) if the compensation is received later in
an amount greater than what the insured paid, and involves riba
al-nasi’ah (usury of deferment) if it is delayed.
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This is exactly the case in social insurance: the employee may
receive an 1immediate compensation exceeding what he
contributed if an accident occurs, or he may receive it by
deferment if he waits for the pension after forty years of service.

5. Similarity in the Claim That It Is ‘‘the Sale of a Debt for a
Debt”

The prohibitors argued that commercial insurance is nothing but
an exchange of money now for money later.

In reality, although this claim has been shown to be invalid
throughout the book, its invalidity is even more apparent in social
insurance: financial exchange is the essence of the pension
system, whereas commercial insurance offers its services in the
form of benefits or financial compensation. Social insurance,
however, consists solely of monetary compensation. Thus, if we
were to take this as a criterion for the ruling, social insurance
would be more deserving of prohibition.

6. Similarity Regarding Liability

The prohibitors claimed that commercial insurance obliges the
company to guarantee a risk it did not cause. Yet this is seen
equally in social insurance, for the state did not cause the death,
disability, or illness for which it commits itself to provide
compensation.

7. Similarity Regarding Funding Mechanisms

In both cases, the compensation fund is financed by participant
premiums. The supposed state support in social insurance is
paralleled by the investment projects of commercial insurance
companies.

The takaful (mutual-assistance) aspect is clear in both forms,
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since the group compensates some of its members.

As for the differences, they are either non-influential in the
nature of the contract or they tend to favor the permissibility of
commercial insurance more than social insurance. This is
clarified as follows:

Differences
* Concerning the responsible party:

In commercial insurance, it is the insurance company—an
authority outside the control of the insured. Likewise, in social
insurance, it is the state—also an authority outside the control of
the insured. The difference is that the company seeks profit,
whereas the state claims that its aim is the protection of the
insured. Yet in reality, states benefit from social security funds in
several ways:

« Borrowing from social security funds.

« Investing them—or portions of them—in sovereign funds
or national companies.

« Using these funds at times to cover budget deficits.

« Reducing governmental burdens in assisting the needy and
the elderly.

Thus, the claim that insurance companies profit while states do
not is a claim without evidence, contradicted by observable
reality. Indeed, some states have publicly declared bankruptcy
and consequently nullified debt claims, including domestic debts.

* Concerning compulsion:
The default principle in commercial insurance is that it is

voluntary in most of its forms, though the state may mandate
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some of it. Social insurance, however, is compulsory for all
employees or for specific categories, and the individual has no
ability to opt out except by leaving employment—especially in
Muslim countries.

* Concerning the contractual relationship:

Commercial insurance establishes a direct relationship between
insurer and insured, allowing for cancellation of the contract or
modification of its terms.

In social insurance, however, there is no room to modify terms or
change benefits.

* Concerning the beneficiary:

In commercial insurance, the beneficiary is the insured or any
person he designates, and anyone may benefit from the policy.

In social insurance, there is no such freedom. The beneficiary has
no right of bequest here; rather, the recipients are limited to
certain heirs and in specified forms, and only employees and
workers may participate.

* Concerning flexibility:

Commercial insurance is more flexible with respect to the type of
coverage, the conditions of the contract, and its duration. Social
insurance is less flexible, changing only by a general legislative
decision.

Accordingly: if the forms of social insurance—despite their
vagueness, gharar, compulsory nature, and weak contractual
relationship—have been deemed permissible by the majority of
contemporary jurists out of consideration for public interest or in
response to societal need, then commercial insurance is more
deserving of permissibility, due to its consensual nature, clarity
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of rights and obligations, transparency of contractual terms,
linkage of benefit to consideration, and its realization of valid
objectives of mutual support, guarantee, and compensation for
losses.

Moreover, if the Shari’‘ah has permitted matters involving even
greater gharar and further from the standards of contractual
balance, then it is more fitting that it permit what is closer to the
objectives of contracts and the fairness of conditions. This
follows from the principle of a fortiori reasoning (ga ‘idat al-
‘awla), upon which the jurisprudence of objectives and the
branches of legal verdicts in contemporary issues are built.

Equality between analogous cases is an established principle in
reason and in the Shari‘ah: what is permissible in one of two
counterparts cannot be forbidden in its like except with evidence.
Therefore, prohibiting commercial insurance while permitting its
social counterpart—despite their similarity in form, causes, and
contractual nature—is a contradiction in method and a flaw in
assigning rulings to their consequential descriptions.

I also say: combining the principles of maqgasid, the rules of
preference (tarjih), and consideration of the jurisprudence of
contemporary reality requires reviewing particular rulings in the
light of the overarching principles of justice, coherence, and
consistency—not on the basis of fragmented formal
classifications or selective, restrictive reasoning.
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Fifth Benefit

The Claim that Commercial Insurance

Companies Exploit People

One of the claims repeated by those who forbid commercial
insurance is that companies exploit people’s need for security and
thereby achieve large profits. Here I would like to say:

1. Meeting People’s Needs Does Not Mean Exploitation

Islamic jurisprudence recognizes that hdjah (need) may serve as
a basis for legislating contracts that may appear imbalanced on
the surface, due to considerations of public or private interest.
For example, in the salam contract we find that the seller receives
payment in advance due to his need and benefits from immediate
liquidity in exchange for a deferred good. Yet this is not
considered exploitation, because the buyer may also benefit if he
receives the good at a price lower than the market value.

A commercial insurance company does indeed benefit from the
money of the insured through investment, and there may be a
difference between the premiums and the compensation. But in
return, it performs an important function for the insured who
needs financial security, as well as for the national economy.

2. Commerce by Nature Seeks Profit

Achieving profit is the very purpose of all sales, and Allah has
permitted lawful gain and profit. If we were to prohibit certain
trades on the basis of alleged exploitation, we would have to
forbid trading in basic necessities such as food, drink, and
medicine—goods upon which people’s lives depend. This would
render such necessities common property like water, air, and
pasture, as mentioned in the Sunnah.

What is forbidden in Shari‘ah is profit arising from deception or
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from committing a prohibited act. As for what is not prohibited, it
1s permissible—and may even be recommended.

3. The Extraordinary Profits Mentioned by Opponents Are
Not Always Real

To illustrate this, I will take as an example a large country— the
United States of America—given that it is the largest capitalist
liberal system in the world.

Based on data from:
« S&P Global Market Intelligence (2025)"
« Verisk and APCIA (2025)*
o Insurance Information Institute (Triple-I)3
« NAIC (National Association of Insurance Commissioners)*

we can form a realistic picture of the nature and type of profits
achieved by insurance companies. But before listing the
numbers, we should understand—very simply—how insurance
companies assess profit and loss.

Insurance companies measure underwriting profit through what
is called the Combined Ratio:

o« If it is below 100%, the company 1is achieving
underwriting profits’.

o Ifitis above 100%, the company is incurring underwriting

! A reliable source in financial and insurance studies.

A specialized data-analytics company serving the global insurance sector.

A U.S. non-profit research institution that provides studies and analyses of the
insurance market.

The official regulatory authority for the insurance market in the United States,
whose data is government-certified.

Meaning: out of total premiums, and investment returns are not included.
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losses.

If we look at commercial insurance lines, the results for 2024
were as follows:

« Auto insurance: Combined Ratio of 107.2%

e General liability: Combined Ratio of 110-115%

« Certain medical liability: Combined Ratio of 103%

« Property insurance: Combined Ratio of 77-93%

« Workers’ compensation: Combined Ratio below 100%
The combined ratio for all commercial lines together was 96.3%.

If we add personal lines to commercial lines, the overall ratio
according to S&P Global is 99.9%.

This means that insurance companies achieved a very slight
underwriting profit margin—or at least nearly broke even
between premiums and claims after expenses.

Although the insurance industry overall achieved, in 2024, a
post-tax surplus of around $170 billion, most of this came from
investment returns, not from underwriting returns (premiums).

Given this data, the claim that commercial insurance companies
engage in systematic exploitation or achieve enormous windfall
profits does not withstand analysis of the actual figures issued by
specialized institutions. The data shows that most companies
barely achieve a limited underwriting margin (less than 5%), and
some lines record continual losses. This confirms that insurance
activity—under competition and regulatory oversight—is not a
field of exorbitant profiteering, but a highly risk-sensitive
commercial sector subject to volatility.

If exorbitant profit were a criterion for permissibility or
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prohibition, then those who forbid commercial insurance would
have to forbid pharmaceutical companies—which achieved net
profits between 20-30% in 2024—and likewise military-
industrial companies, which achieve extraordinary profits, both
of which profit from people’s suffering, pain, and even threats to
their lives. Such moral criticism applies more to them.

If the Shar7 or moral ruling must be based on verifying the
nature of the activity and its outcomes—not on impressions about
market size—then the insurance sector, despite its critiques,
cannot be described as a domain of exploitation or monopoly,
neither in Shari'ah nor in reality, especially when compared with
other sectors that profit from illness, war, and hunger.
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